
 

 

Senior Partner:  JC Els   Managing Partner:  SJ Hutton   Partners: BW Abraham  RB Africa  NG Alp  RL Appelbaum  DC Bayman  KL Beilings  AE Bennett  
AP Blair  DHL Booysen  AR Bowley  J Braum  MS Burger  M Bux  RI Carrim  T Cassim  SJ Chong  ME Claassens  C Collett  KL Collier  KM Colman  KE Coster  
K Couzyn  DB Cron  PA Crosland  R Cruywagen  JH Davies  PM Daya  L de Bruyn  PU Dela  M Denenga  DW de Villiers  BEC Dickinson  MA Diemont  
DA Dingley  MS Dladla  G Driver  W Drue  GP Duncan  HJ du Preez  CP du Toit  SK Edmundson  LF Egypt  KH Eiser  AE Esterhuizen  MJR Evans  K Fazel  
AA Felekis  G Fitzmaurice  JB Forman  L Franca  KL Gawith  OH Geldenhuys  MM Gibson  CI Gouws  PD Grealy  S Haroun  JM Harvey  JS Henning  KR Hillis  
Z Hlophe  CM Holfeld  PM Holloway  AV Ismail  ME Jarvis  CA Jennings  JC Jones  CM Jonker  S Jooste  LA Kahn  ACR Katzke  M Kennedy  A Keyser  MD Kota  
JC Kraamwinkel  J Lamb  KJ Lebea  E Louw  M Mahlangu  V Mannar  L Marais  G Masina  T Masingi  N Mbere  MC McIntosh  SJ McKenzie  CS Meyer  AJ Mills  
D Milo  NP Mngomezulu  P Mohanlall  M Moloi  N Moodley  LE Mostert  VM Movshovich  C Murphy  RA Nelson  G Niven  ZN Ntshona  M Nxumalo  
AN Nyatsumba  A October  L Odendaal  GJP Olivier  N Paige  AMT Pardini  AS Parry  S Patel  N Pather  GR Penfold  SE Phajane  M Philippides  BA Phillips  
MA Phillips  DJ Rafferty  D Ramjettan  GI Rapson  K Rew  SA Ritchie  NJA Robb  J Roberts  G Sader  M Sader  H Samsodien  JW Scholtz  KE Shepherd  
AJ Simpson  N Singh  N Singh-Nogueira  P Singh  S Sithole  J Smit  RS Smith  MP Spalding  PS Stein  MW Straeuli  LJ Swaine  Z Swanepoel  A Thakor  
T Theessen  TK Thekiso  C Theodosiou  T Theunissen  R Tlhavani  G Truter  PZ Vanda  SE van der Meulen  JP van der Poel  CS Vanmali  JE Veeran  B Versfeld  
MG Versfeld  TA Versfeld  DM Visagie  EME Warmington  J Watson  AWR  Westwood  RH Wilson  KD Wolmarans  DJ Wright  M Yudaken   

Chief Operating Officer:  SA Boyd 

 

Mr Sello Chiloane 
Secretary, Judicial Conduct Committee 
c/o Ms K Moretlwe 
188 14th Road 
Noordwyk, Midrand 
1685 
 
 
By email: KMoretlwe@judiciary.org.za;     
  chiloane@concourt.org.za 
 

90 Rivonia Road, Sandton 
Johannesburg, 2196 

PO Box 61771, Marshalltown 
Johannesburg, 2107, South Africa 

Docex 26 Johannesburg 

T +27 11 530 5000 
F +27 11 530 5111 

www.webberwentzel.com 

Your reference Our reference Date 
 V Movshovich / P Dela / D Cron / 

D Rafferty  
17 June 2021 

   
 

Dear Sir 

Complaint against Justice Johann Kriegler by Advocate VR Ngalwana SC  

1. We represent Justice Johann Kriegler and Freedom Under Law NPC.  

2. We refer to the complaint against Judge Kriegler by Advocate VR Ngalwana SC ("the 
complainant"), dated 20 April 2021 ("the complaint").  

3. Judge Kriegler's response to the complaint is annexed to this letter, marked "A".   

4. The purpose of this letter is to address certain preliminary issues which have not been fully 
addressed by Judge Kriegler in his response.   

The interpretation of the Code of Judicial Conduct ("the Code")  

5. At the outset, for the reasons set out in his response, the alleged breaches of the Code by 
Judge Kriegler cannot be said to be "wilful or grossly negligent" or "conduct … that is 
incompatible with or unbecoming the holding of judicial office…" as contemplated in 
sections 14(4)(b) and (e) of the Judicial Service Commission Act 9 of 1994, the sections 
upon which the complaint are based.  There are accordingly no grounds for the complaint.  

6. We note, however, that Acting Chief Justice Khampepe, the Acting Chairperson of the 
Judicial Conduct Committee ("JCC") has designated Justice Zondi to inquire into the 

mailto:KMoretlwe@judiciary.org.za
mailto:KMoretlwe@judiciary.org.za
mailto:chiloane@concourt.org.za
mailto:chiloane@concourt.org.za
http://www.webberwentzel.com/


 
Page 2 

complaint.  It is therefore necessary to address the correct interpretation of the Code 
notwithstanding that there are no proper grounds for the complaint.   

7. Judge Kriegler has dealt in detail with the separate allegations against him and we do not 
intend to rehearse them in this letter.  We do wish to deal, however, with the interpretation 
of article 11(1)(f) of the Code, in particular, which the complainant relies on for various of 
his complaints.  The article contemplates that:  

A judge must unless it is germane to judicial proceedings before the judge concerned, 
or to scholarly presentation that is made for advancing the study of law, refrain from 
public criticism of another judge or a branch of the judiciary.  

8. This article must be interpreted in a manner consistent with the Constitution, and in 
particular, the right to freedom of expression.  It is in fact robust public debate regarding the 
judiciary which fosters an independent judiciary.  The provisions of the Code, and the 
existence of the complaints mechanism which the complainant has made use of in this 
matter, do not deprive Judge Kriegler (or any other judge) of the right to express himself 
and to encourage robust debate on issues which are central to the independence of the 
judiciary.  

9. Moreover, Judge Kriegler's public comments – which must necessarily be considered in 
context, as Judge Kriegler sets out in his response – should also be considered from the 
position that Judge Krieger is a retired judge of the Constitutional Court.  He is not on active 
service, nor will he be called upon to perform judicial duties.  Article 2 of the Code clearly 
contemplates that the provisions of the Code apply differently to judges performing active 
service or are liable to be called upon to perform judicial duties, from those who are not in 
active service.  The latter are bound by the Code only "insofar as applicable".  Judge 
Kriegler is a public figure and an elder and his views on judicial matters are often solicited 
by the public because of his expertise.  To stifle his ability to comment on such matters 
would not only amount to an infringement of his right to freedom of expression, but would 
deprive the public of robust debate which is in the public interest.  

The complaint is made in bad faith or for ulterior purposes 

10. The complainant is plainly prejudiced against Freedom Under Law ("FUL") and Judge 
Kriegler, and the work they do, and, on a conspectus of all the information, it is submitted 
that the complaint is brought in bad faith and for purposes other than the neutral and 
objective ones professed in the complaint.  In addition to what is stated in Judge Kriegler's 
response, the following is relevant in this regard:  

10.1 the complainant represented Judge Hlophe in the very matter where the Judges of 
the Constitutional Court complained that Judge Hlophe improperly sought to influence 
their members and work (from 2008 to 2009); 

10.2 the complainant believes and has repeatedly stated that the case against Judge 
Hlophe was determined by the Judicial Service Commission ("JSC") (and the Judicial 
Conduct Tribunal ("JCT")) in 2009 when he led Judge Hlophe's legal team, and that 
this was the correct decision.  He blames FUL and Judge Kriegler for "resuscitating" 
the matter, and successfully challenging the JSC's 2009 decision before the SCA.  In 
this regard, by way of example, we refer to tweets from the complainant's twitter 
account annexed marked "B" and "C".  To this must be added the complainant's 
consistent public support for Judge Hlophe, including publication of material on his 
personal website in which he consistently champions Judge Hlophe's cause.  We refer 
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to Judge Kriegler's response in this regard, as well as the tweets in annexes "D" to 
"F"; 

10.3 the complainant likewise rallies stridently against the JCT's ruling of 9 April 2021.  In 
this regard, we refer to tweets annexed marked "G" and "H".  The complainant also 
believes that he is one of the few who knows the "full story" behind the complaint by 
the Constitutional Court Justices against Judge Hlophe, which will be told by the 
complainant or someone on his behalf in due course.  In this regard, we refer to the 
tweet annexed marked "I";  

10.4 the complainant's animus towards and contempt for FUL (which he inextricably 
associates with Judge Kriegler – as to which see annex "C" above) is palpable.  In 
this regard, we refer to tweets annexed marked "J" and "K", by way of example;   

10.5 as late as 1 March 2021, the complainant saw nothing untoward about retired judges 
(including Judge Kriegler) commenting on important issues relating to the rule of law, 
judicial conduct and the administration of justice, and actively encouraged more 
judges to speak out publicly (with the use of capitalised "MUST") to obtain a 
"multiplicity of judicial voices", presumably expressing views which he hoped would 
differ from Judge Kriegler's.  In this regard, we refer to the tweets annexed marked 
"L".  It is noteworthy that this comment was made specifically in the context of Judge 
Kriegler's comments in respect of the acquittal of former Minister Bongo by Judge 
Hlophe earlier this year.  The complainant's retroactive change of attitude toward 
public engagements by retired judges evidenced in his complaint seven weeks later, 
jurat 20 April 2021, appears to have coincided with the JCT's decision of 9 April 2021; 
and 

10.6 the inference is irresistible that the timing of the complaint is not coincidental.  The 
complaint includes allegations which arise from events as far back as 2009.  The 
complaint was, however, only submitted in April 2021 (some 12 years after the first 
alleged incidents), after the JCT delivered its decision, on 9 April 2021, in which it 
found Judge Hlophe guilty of gross misconduct.  

11. Judge Kriegler, of course, remains available to assist the inquiry and the Judicial Service 
Commission in any way which may be required. 

Yours faithfully 

WEBBER WENTZEL 
V Movshovich 
Direct tel: +27 11 530 5867 
Direct fax: +27 11 530 6867 
Email: vlad.movshovich@webberwentzel.com  

Electronically remitted without signature. 
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JUDICIAL CONDUCT COMMITTEE 

COMPLAINT LODGED BY ADV VR NGALWANA SC 

against 

JOHANN KRIEGLER 

RESPONSE IN TERMS OF SECTION 17(3)(a) OF ACT 9 OF 1994 

1. INTRODUCTION

While I appreciate that these proceedings are inquisitorial, with no identified issues

or formal onus, I believe it would assist the inquiry if I were, first, to respond

appropriately to the more general contentions raised by the complainant, then to

address each of the specific charges pertinently (which is no simple task as the

Complaint mixes factual assertions with polemical contentions and a multitude of

perceived breaches of the Code of Judicial Conduct) and finally to wrap up my

response.

2. GENERAL

2.1 At the outset I challenge the complainant’s preliminary claim that he lodges

“this complaint in order to vindicate the integrity, dignity and independence 

of the Judiciary and the judicial system”.1 I do so for four main reasons. First, 

the content of the Complaint manifests a blatant partiality towards Judge 

Hlophe2 in which the author contrives to present the wrongdoer as the victim 

and adds insupportable submissions incompatible with counsel of his standing. 

I shall, for instance, demonstrate that some averments in the Complaint are 

factually unsound and others palpably fanciful. Second, virtually from the 

outset the complainant acted formally as counsel for Judge Hlophe, and was 

so committed to his cause that he went to the extraordinary and professionally 

1 See paragraph 14 on page 6 of the Complaint. 
2 To whom he affords the curious honorific of “Justice President”. See e.g. paragraphs 16.2 line 2, 16.3 
line 2 and 20 line 10. 

"A"
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questionable length of giving a public lecture criticising a Constitutional Court 

judgment that had gone against Judge Hlophe – and then having the lecture 

published in the advocates’ professional journal.3 Third, it is evident from the 

complainant’s personal website that his ardent support of Judge Hlophe has 

not waned. The site contains a wealth of ideological material arguing 

vehemently in favour of a school of thought allied to former President Zuma, 

Judge Hlophe, Adv Mkhwebane and others. It significantly mounts a recently 

drafted vigorous defence of the judge (and presumably drafted with the current 

proceedings before the JSC in mind) that echoes the legally and ethically 

contentious defence submissions rejected by the Judicial Conduct Tribunal in 

its Decision in April this year.4 Of particular relevance in the current inquiry 

is that the complainant has over a decade maintained active animosity towards 

Freedom Under Law and towards me personally. Fourth, it can hardly be a 

coincidence that this Complaint, relating to events dating back to 2009, 

palpably couched as a counter-attack on a prominent critic of Judge Hlophe’s 

conduct, was prepared shortly after the Tribunal had delivered its decision 

triggering impeachment proceedings.5 Consequently, I respectfully suggest 

that the disinterest and professional objectivity professed in the Complaint,6 

its purported noble objective and its ostensibly principled litany of charges 

against me should be approached with circumspection.  

2.2 By like token, caution is advisable in assessing the complainant’s liberal use 

of quotation marks, presumably to authenticate verbal snippets that are 

obviously taken out of context and cited without adequate (or any) reference 

as to source or time and place of publication. The complainant, a highly skilled 

and experienced advocate who lectures newcomers to the profession on 

practice and ethics, 7  can hardly be unaware that this is improper and 

3 Public lecture delivered at the Law School of the University of the Witwatersrand on 12 June 2012, 
published as “When expedience trumps the Rule of Law: Hlophe v Premier: Western Cape and Others 
2012 (6) BCLR 567 (CC)”, Advocate vol 25 no 2 August 2012, pp. 39-43. 
4 http://www.anchoredinlaw.net/wp-content/uploads/2021/04/The-Judge-President-vs-Justices-of-the-
Constitutional-Court-What-are-the-Missing-Facts-PDF.pdf [accessed 2021-06-16] 
5 The Tribunal’s report was dated 9 April 2021 and the Complaint was attested to 11 days later, on 20 
April 2021. On the face of it, the Complaint is a calculated step in a politico-ideological battle which is 
of no concern to Freedom Under Law or to me. We intend to continue our efforts in pursuit and 
protection of the Rule of Law undeterred.  
6 See in particular paragraphs 6 and 9. 
7 That is judging by his website. In some 25 years of advocacy training I have never encountered him. 

http://www.anchoredinlaw.net/wp-content/uploads/2021/04/The-Judge-President-vs-Justices-of-the-Constitutional-Court-What-are-the-Missing-Facts-PDF.pdf
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potentially misleading. In one instance where he does cite a date (albeit 

imprecisely) and also indicates the identity of the publication, this containing 

the phrase “manifestation of the problem”, 8  I was able to trace three 

publications in September 2009 reporting comments by me regarding Judge 

Hlophe, two of them containing the quoted phrase. The first was a transcript 

dated 2 September 2009 of a lecture I delivered at Wits Law School on 18 

August 2009. It relates to the (mal)functioning of the JSC and in relevant part 

reads as follows: 

Hlophe is not the problem. Hlophe – Judge Hlophe, let me not speak 
disrespectfully – Judge Hlophe is a manifestation of the problem. He merely 
evidences an underlying problem. And I hope to be able to identify the 
underlying malaise for you in the course of the next couple of minutes.9 

The second is an IOL publication dated 4 September 2009 relating to the public 

launch at the time of Freedom Under Law, which mentions my use of the 

quotation at the Wits lecture and reports as follows: 

The JSC's decision not to probe allegations that Hlophe tried to influence 
Constitutional Court judges in a ruling involving President Jacob Zuma's 
former corruption case was “gravely harmful to the rule of law”. 

“The decision by the JSC is the biggest threat to [the] rule of law the country 
has experienced since is [sic] emerged from darkness,” Kriegler said at the 
Women's Jail at Constitution Hill. 

He said “unequivocally” that the purpose of the legal challenge was not to have 
Hlophe impeached, but to compel the JSC to do its duty.10 

The third reference is to a Mail & Guardian transcript of a 9 September 2009 

interview with me recording my having said: 

Well, first of all, in principle the current issue is about the JSC not doing its job 
… Its investigatory job is what we are talking about now, that’s the issue. The
issue arises in the current phase in relation to the charge laid by the 
Constitutional Court against Hlophe. It is obviously related to Judge Hlophe – 
you cannot think about the matter without thinking about Judge Hlophe, but he 
is not central to it. He is merely the trigger mechanism that got the JSC into 
operation, at which it malfunctioned – and its malfunction is the problem. 

… 

You know the charges against Judge Hlophe are probably as serious as you 
can possibly level against a judicial officer – trying to subvert the integrity 
of the highest court in the land. I don’t know whether that is true or not, but 

8 See paragraph 16.2 lines 2-3. 
9 https://constitutionallyspeaking.co.za/can-judicial-independence-survive-transformation-a-public-
lecture-delivered-by-judge-johann-kriegler-at-the-wits-school-of-law/ [accessed 2021-06-13] 
10 https://www.iol.co.za/news/south-africa/kriegler-mulls-hlophe-challenge-457396 [accessed 2021-06-
13]

https://constitutionallyspeaking.co.za/can-judicial-independence-survive-transformation-a-public-lecture-delivered-by-judge-johann-kriegler-at-the-wits-school-of-law/
https://constitutionallyspeaking.co.za/can-judicial-independence-survive-transformation-a-public-lecture-delivered-by-judge-johann-kriegler-at-the-wits-school-of-law/
https://www.iol.co.za/news/south-africa/kriegler-mulls-hlophe-challenge-457396
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what I do know is that nobody knows because the JSC would not examine 
it. That is the basic malfunction – it has left poor Judge Hlophe with a cloud 
over his head.11 

2.3 Not only do these passages comprehensively rebut the allegation in the 

Complaint (underlined for emphasis by the complainant) that I prejudged the 

issue of Judge Hlophe’s guilt,12 but they demonstrate that from the outset and 

throughout, the issue for Freedom Under Law (and, of course, for me) has not 

so much been Judge Hlophe’s misconduct, but the failure of the Judicial 

Service Commission to fulfil its vital constitutional duty to protect the integrity 

of the judiciary. We also made plain at the time that the issue of Judge 

Hlophe’s guilt or otherwise had not been determined and that the JSC’s failure 

to make such determination left him under a cloud. I even expressed sympathy 

for him. Yet the complainant saw fit to quote four words out of context and to 

use this as the launchpad for a multi-pronged attack on my integrity, accusing 

me of all manner of ethical breaches. The complainant either knew the context 

and knew his attack was unfounded or, at best for him, saw fit to impugn my 

honour recklessly. Either way, the allegations are without any foundation and 

cast serious doubt over the purpose and probity of the complaint, particularly 

one emanating from an officer of the court. 

2.4 The complainant must also know that the central issue raised by Freedom 

Under Law (and by me as its spokesperson) was with the JSC, not with Judge 

Hlophe. Indeed, Freedom Under Law was created (by a group of senior 

lawyers in South Africa and neighbouring countries) largely because of the 

JSC’s failure to deal with serious allegations such as those levelled against 

Judge Hlophe.13 Although our area of concern was and has remained the 

 
11 https://mg.co.za/article/2009-09-11-kriegler-saddles-up-for-rough-ride/ [accessed 2021-06-13] 
12 See paragraph 16.2 lines 7 and 9.  
13 Briefly, the most relevant: 
• Shortly after his ascent to the judge presidency he was embroiled in a nasty public spat with the 

local Bar Council. 
• From February 2002 to May 2005 he secretly received regular payments totalling close to half-a-

million Rand from a financial institution conducting business in his jurisdiction and when 
confronted publicly successively issued mutually incompatible explanations and ultimately 
produced a new and manifestly implausible attempt at exculpation. 

• In 2004, when the Supreme Court of Appeal commented adversely on his delay in deciding an 
application for leave to appeal in a matter of substantial public interest (ultimately refusing leave 
even though his deputy had dissented), he publicly disparaged the SCA. 

https://mg.co.za/article/2009-09-11-kriegler-saddles-up-for-rough-ride/
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broader aspects of the Rule of Law and the administration of justice generally, 

the functioning – or, more accurately, the malfunctioning – of the JSC has 

often been the focus of our attention. This profoundly disturbing feature has 

engaged us throughout the thirteen years it has taken to deal condignly with 

the complaint laid against a senior judge president by the justices of the 

Constitutional Court as a collective. This is not the only case concerning the 

JSC in which Freedom Under Law has become involved in one way or another, 

but clearly the Hlophe matter has been the most important. This has been not 

only because of the enormity of the misconduct alleged but because the subject 

is not merely a judge but the titular, administrative and ethical head of one of 

the busiest divisions of the High Court. We were appalled at the effect the 

continued presence and pre-eminence of Judge Hlophe had on the image of 

the Western Cape judiciary and the morale of the judges. 14  

• In March and April 2008 he wrongfully and with intent to pervert the course of justice on two
separate occasions attempted to influence two justices of the Constitutional Court in favour of one
of the parties involved in cases they were considering.

• When confronted with this conduct he vehemently denied it, launching a vicious and
unsubstantiated attack on the integrity of the Chief Justice and his Deputy.

Further allegations came to light after 2009: 
• In September 2014 he allocated the case of Old Mutual v Mulaudzi to himself and proceeded to

dispose of the case with apparent bias. This has been the subject of searing criticism by the 
Supreme Court of Appeal in Mulaudzi v Old Mutual Life Insurance Company (South Africa) 
Limited and Others, National Director of Public Prosecutions and Another v Mulaudzi 2017 (6) SA 
90 (SCA). 

• In February 2019 in judges’ chambers he allegedly assaulted a junior colleague and when
confronted implausibly denied the assault and possibly suborned the victim to controvert his own 
affidavit. 

• In January 2020 his deputy complained to the JSC that he had humiliated her, improperly
sidetracked her and used foul and abusive language towards her, and when confronted he tendered a 
dubious denial on affidavit. 

• In February 2021 he presided in a corruption trial involving an influential Member of Parliament
which he had allocated to himself when he knew that his own impeachment could serve before the 
National Assembly, and then proceeded to discharge the accused at the end of the prosecution case 
when he knew or ought reasonably to have known that there patently was a case of substance to be 
met. 

14 It is as well to remember what Judge Hlophe was alleged to have done. This is what the SCA held a 
decade ago: “It is alleged that a very high ranking judge, the head of one of the biggest divisions of the 
high court, attempted to influence two of the judges of another court to decide a matter in a particular 
way. The allegation was considered to be so serious as to constitute gross misconduct which if 
established may justify the removal of the judge from office. It cannot be in the interests of the 
judiciary, the legal system, the country or the public to sweep the allegation under the carpet because it 
is being denied by the accused judge, or because an investigation will be expensive, or because the 
matter has continued for a long time.” See Freedom Under Law v Acting Chairperson: Judicial Service 
Commission & Others 2011(3) SA 549 (SCA) para 63.   
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2.5 Our concern with the misconduct of Judge Hlophe has been, first to last, that 

such conduct brings the judiciary into disrepute. It is not merely that he 

behaved in some socially or professionally inappropriate manner reflecting on 

his character. In each instance the behaviour publicly attributed to him would 

render him unfit for judicial office. Yet the complainant manages in the 18 

pages of the closely argued Complaint to airbrush out Judge Hlophe and his 

repeated egregious actions. By deft advocacy he presents his one-time client, 

habitually in the limelight, as the victim.15 Of course Judge Hlophe is not the 

blameless subject of gratuitous opprobrium, a helpless, inanimate object 

buffeted by fate. Judge Hlophe is by nature incident-prone, his name is 

synonymous with contention, not because wicked people attack him out of 

malice but because of his conduct. It is Judge Hlophe who, on his own 

showing, button-holed Constitutional Court judges about their judgment in a 

politically fraught case that they were considering. It is he who, when exposed, 

saw fit publicly to accuse the Chief Justice and the Deputy Chief Justice of 

criminality.16 It was in his name that the judiciary had to countenance the 

astounding spectacle of a public campaign for his elevation to the chief 

justiceship.17 It was Judge Hlophe whose conduct in the case of Mulaudzi was 

so questionable as to cause the SCA to reverse his orders on the basis of 

perceived bias.18 Latterly, it was Judge Hlophe who became embroiled in an 

unedifying confrontation with his deputy in which he vulgarly abused her, who 

was accused of assaulting a colleague in chambers, and whose defences to 

these allegations appear highly implausible. It is Judge Hlophe who, by his 

public misconduct, conduct unbefitting a judge, has repeatedly evoked public 

comment and lurid media attention. 

2.6  As the years passed – and notwithstanding Freedom Under Law’s public and 

private entreaties – the JSC failed or refused to safeguard the image of the 

judiciary by exercising the power entrusted to it by section 177(3) of the 

Constitution to recommend the suspension of a senior judge whose integrity 

15 This reversal of roles has become a notorious element of the so-called Stalingrad defence.  
16 This was detailed in Freedom Under Law’s complaint lodged with the JSC on 30 May 2011. 
17 See Arthur Chaskalson, “True apostles of judicial independence”, The Star, 25 June 2009.  
18 See Mulaudzi v Old Mutual Life Assurance Company (South Africa) Limited 2017 (6) SA 90 (SCA), 
more particularly at para 44. 
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was under a dark cloud. It was not merely that someone had privately lodged 

some personal complaint against him which awaited formal articulation and 

confidential investigation. Here there had been a widely publicised complaint 

of the gravest kind by the judges of the highest court in the land and there had 

actually been evidence by some of the most senior judges in the country in 

support of the charge. What is nowhere mentioned in so many words is the 

ominous politico-factional and constitutional undercurrent of the complaint: 

the person in whose interest Judge Hlophe had spoken to the two justices had 

become the President of the country. Now, thirteen years later and in the light 

of what has been revealed in the “State Capture” inquiry before Zondo DCJ, 

the import of Justice Nkabinde’s evidence is awesome. It is conveniently 

summarised in the following terms by the SCA:19 

When he made the appointment Hlophe JP told her that he had a mandate and 
that they could talk about privilege. During the visit to her chambers Hlophe 
JP said that the reason why he was there was, among other things, that ‘a 
concern had been raised that people who are appointed at the Constitutional 
Court should understand our history’. Asked who those people were he said 
that ‘he has connection with some ministers whom he from time to time 
advised’. He then started talking about the Zuma case and said that it was an 
important case and that the issue of privilege was also important. It had to be 
decided properly because the prosecution case rested on that aspect of the case. 
Having been warned by Jafta AJ that Hlophe JP might want to talk about the 
case of Mr Zuma she ‘snapped’ and said ‘my brother, you know that you cannot 
talk about this case. You have not been involved in the case, you have not sat 
on it and you are not a member of the Court to come and talk about the case’. 
His response was that he did not mean to interfere with her work but he went 
on to explain ‘that the point is that there is no case against Mr Zuma.’ He went 
further and said ‘Mr Zuma has been persecuted, just as he was persecuted’. He 
stated that there was a list containing names of people who were also implicated 
in the arms deal. He had obtained the list from the National Intelligence and 
said something to the effect that some of the people who appeared in the list 
were going to lose their jobs when Mr Zuma became President. She was 
adamant that Hlophe JP visited her to discuss the Zuma case and nothing else.” 

In the light of Judge Hlophe’s active and apparently “mandated” engagement 

as a protagonist for Mr Zuma, his actions assume an even more sinister aspect. 

The Stalingrad tactics employed on his behalf even unto this day betray a 

politico-ideological undertone in which Freedom Under Law and I do not wish 

to be involved. 

19 See Freedom Under Law v Acting Chairperson: Judicial Service Commission & Others 2011(3) SA 
549 (SCA) para 34.   
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3. DETAILED RESPONSE

3.1 Alleged attacks on the judiciary20

3.1.1 I have never in nearly 70 years of involvement with the law said, written 

or done anything intended or likely to reflect adversely on the judiciary 

or the administration of justice. Nothing that I have said or done can 

fairly be seen as an attack on the judiciary or harmful to its image, 

dignity, independence or effectiveness. On the contrary, it has been my 

lifelong endeavour to promote and protect the rule of law, among others, 

by supporting, improving and serving the judiciary and by defending it 

against attack from without or impairment from within. In 1999-2000 I 

co-drafted the code of judicial conduct that preceded our statutory Code, 

have taught legal ethics to countless lawyers and hold the ethics, 

standards and values of the judiciary in high regard. Save in the context 

of a judgment or other legal publication, oral or written, I have never 

published any adverse comment on the work of any judge and, save for 

Judge Hlophe, I have fortunately never encountered a judge in the 

democratic era whose curial misconduct demanded public censure.21 I 

should possibly emphasise at this juncture that the main thrust of the 

criticism of Judge Hlophe has been his conduct, not his judgments. Three 

bizarre exceptions have been the cases of Mr Mulaudzi,22 New Clicks23 

and our ex-Minister of State Security, Advocate Bongani Bongo, 24  

where Judge Hlophe’s conduct clearly demanded censure. 

3.1.2 Being blessed with relatively good health and many years of survival 

beyond the active service marker, I maintain my interest in the 

administration of justice and, being an honorary life member of the 

Johannesburg Bar and patron of advocacy training, I have come to be 

20 At various points in the Complaint it is alleged that I have attacked the judiciary and harmed its 
dignity, independence and effectiveness. 
21 And even in his case my intervention was occasioned by the failure of the JSC, the constitutional 
watch over the judiciary, to act in accord with its mandate. 
22 Mulaudzi v Old Mutual Life Assurance Company (South Africa) Limited 2017 (6) SA 90 (SCA). 
23 New Clicks South Africa (Pty) Ltd v Tshabalala-Msimang and Another NNO; Pharmaceutical 
Society of South Africa and Others v Minister of Health and Another 2005 (3) SA 231 (C). 
24 S v Bongo (CC 06/2020) [2021] ZAWCHC 36 (26 February 2021). 
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regarded by some as a mentor or “elder” and strive to conduct myself 

accordingly. I ceased to be a judge on active service close on 20 years 

ago and have not since sat on a Bench in South Africa, nor am I eligible 

to do so. 

Consequently, whenever I am asked by the media to comment on some 

or other newsworthy event relating to the administration of justice, I 

regard it as my duty to respond and to do so in appropriate manner, 

language and tone so as to promote respect for the judiciary and to make 

plain the importance of maintaining its status and integrity. I believe it 

is important to record in this regard that there is a long and honoured 

legal tradition in which retired judges consider it right to speak out on 

significant issues concerning the administration of justice and human 

rights. Chief Justices Innes, Centlivres, Fagan, Corbett and Chaskalson 

and Justices Schreiner, Goldstone, O’Regan and Cameron provide but a 

few examples. So too Chief Justice Dumbetshena of Zimbabwe and 

Lords Bingham and Steyn in the United Kingdom. 

3.1.3 Nothing that I or Freedom Under Law has published concerning Judge 

Hlophe or the JSC’s failure to deal with his conduct properly can fairly 

be seen as an attack on the judiciary, and the complainant’s repeated 

conflation of Judge Hlophe with the judiciary is a forensic stratagem that 

rings singularly untrue. Our cause has at all times been presented and 

propounded on the express distinction between Judge Hlophe and the 

honourable institution to which he belongs and the image of which he 

has consistently tarnished.  

3.2 Prejudging the issue and related contentions 

3.2.1  This charge arises from the first publication to which the complainant 

specifically adverts, dating from September 200925 and from which he 

extracts the contention that I said Judge Hlophe was a “manifestation of 

the problem” and “[t]his amounted to a prejudging of the very issue that 

the JSC was yet to determine”. From this the complainant then develops 

 
25 See paragraph 16.2. 
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several perceived breaches of the Code, 26 none of which is borne out by 

the indisputable facts.  

3.2.2  First, the relevant lecture, quoted above,27 was given after, and actually 

referred to, the JSC’s decision to shelve the matter, and prejudged no 

issue that the JSC was still to determine. Until the SCA set aside the 

JSC’s decision and ordered it to pursue the investigation, the matter was 

closed. Secondly, as appears from the relevant quotations, far from 

“[p]rejudging a serious and potentially impeachable complaint against a 

senior Judge” as alleged,28 I made plain that he was under a cloud 

precisely because the serious allegation against him had not been 

determined. The “problem” was not Judge Hlophe but the JSC shirking 

its duty. But on any reading of the situation, once the justices had lodged 

their complaint with the JSC, especially once they had announced that 

they had done so, Judge Hlophe was undoubtedly a central part of “the 

problem”. Although supporters of Judge Hlophe held out to the public 

that he had been vindicated by the JSC’s decision to terminate the 

inquiry, it was Freedom Under Law’s (and my) attitude that was 

vindicated when the Tribunal delivered its comprehensive finding and 

unequivocal conclusion two months ago. I repeat, it was not some vague 

and inconsequential allegation – a number of the judges of the 

Constitutional Court had actually testified in substantiation of the grave 

charge. It was a problem, a serious problem reflecting badly on the 

integrity of a senior judge and therefore also indirectly on public trust in 

and respect for the judiciary. As the SCA emphasised, that problem 

would not go away unless and until it had been properly resolved – and 

that was exactly our concern.    

3.2.3  The complainant contends that “[t]he processes of the JSC form part of 

the judicial system” 29 and seems to argue that its deliberations and 

conclusions somehow enjoy the deference due to court judgments. The 

proposition is palpably unsound but, with respect, in any event 

26 Articles 4(a), 5, 11, 12(1)(d) and 17(2) and (3). 
27 See paragraph 2.2 above. 
28 See paragraph 16.2(a).  
29 See paragraph 16.2(b) at the foot of page 10. 
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irrelevant. Even if the JSC were a quasi-court, public comment – 

especially by experts – on its conduct or any proceedings before it, 

pending, present or past, would I submit manifestly be permitted if not 

encouraged in view of the need for openness, transparency and 

accountability in the dealings of the JSC.30  

3.3 News24 report on 17 April 202131 

The complainant, quoting three words – “prosecuted and jailed” – from a news 

report, in general terms alleges that I expressed certain views about Judge 

Hlophe. Although he furnishes no context and purports to paraphrase what I 

am alleged to have said, and although I have no specific recollection of this 

occasion, I can say without hesitation it was no “salvo”, nor a “call” for Judge 

Hlophe’s prosecution and imprisonment. At or about that time, in the wake of 

the publication of the Tribunal report with its dramatic findings, I was involved 

in a number of telephonic, radio and television interviews about the matter. At 

all times I responded appropriately to the occasion and dealt with specific 

questions raised by questioners as simply and fully as I could. But I have no 

recollection of what was said during any particular interview. A common 

question related to the implications of his “conviction” for Judge Hlophe and 

I certainly, in outlining the implications of the Tribunal’s findings and the 

possible future course of the matter, mentioned to several interviewers that 

whatever the JSC and/or Parliament decided, on the findings of the Tribunal 

Judge Hlophe could face prosecution and possible imprisonment. I do not 

believe any lawyer could quibble with that statement. At times I explained the 

criminal law implications of attempting to influence a judicial officer in the 

exercise of her or his judgment, the gravity of the crime Judge Hlophe’s proven 

conduct constituted and the Rule of Law implications. I respectfully suggest 

30 See item 6 of the preamble to the Code of Judicial Conduct, which reads as follows: “[The JSC Act] 
seeks to maintain and promote the independence of the office of judge and judiciary as a whole, while 
at the same time acknowledging that it is necessary to create an appropriate and effective balance 
between protecting the independence and dignity of the judiciary when considering complaints about, 
and the possible removal from office of, judges as defined in section 7(1)(g) of the Act, and the 
overriding principles of openness, transparency and accountability that permeate the Constitution and 
that are equally applicable to judicial institutions and officers.”   
31 See paragraph 16.1. 
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that there is no merit in the contention in paragraph 16.2(a) that in doing so I 

breached article 11 of the Code.   

3.4 Lending judicial prestige to a political party 

3.4.1  I submit there is even less merit in the allegations in paragraph 16.1 (b) 

of the Complaint that I contravened article 12(1)(d) of the Code. The 

suggestion that in making the statement to News 24 I lent my support to 

the Democratic Alliance is truly far-fetched. Freedom Under Law and I 

have no connection with any political party – I don’t know the 

affiliations, if any, of my fellow board members and I have none – and 

politics has nothing to do with our action vis-à-vis Judge Hlophe, or 

anything else we do. In any event, I submit that the suggestion that there 

is some nexus between my statement and the DA’s policies is ludicrous. 

There are probably thousands if not millions of South Africans of all 

political persuasions who were profoundly shocked when the news of 

the notorious private Braamfontein chats hit the headlines, and who have 

been frustrated by the inexcusable and generally unexplained delay in 

calling Judge Hlophe to account. Freedom Under Law articulated those 

sentiments: Judge Hlophe and to some extent the JSC gave rise to them. 

3.4.2  The Complaint also refers to a weekly newsletter dated 28 August 2009 

by the then DA leader and to a statement on the party’s website on 12 

April 2021, both of which are condemnatory of Judge Hlophe.32 Then, 

in the closing two sentences of the paragraph the complainant repeats 

the averment that my “labelling” Judge Hlophe a “manifestation of the 

problem” lent judicial prestige to the advancement of the DA’s interests, 

in breach of article 12(1)(d) of the Code. Suffice to repeat that there is 

no conceivable connection between Freedom Under Law’s (and my) 

actions and those of any political party. It is moreover clear, I suggest, 

that the complainant is misapplying misconstrued provisions of the Code 

to misstated facts. This can hardly be due to incompetence or 

inadvertence. 

3.5 Giving heart to Western Cape judges 

32 See paragraph 16.2(d). 



13 

I also submit that the allegation33 that my “attack” on Judge Hlophe “has given 

heart to some Judges of the Western Cape High Court … to defy [Judge 

Hlophe’s] leadership, including refusing to sit with another seen by them to be 

sympathetic to Justice President Hlophe …” is not only preposterous but 

revealing. It seems the complainant is sufficiently au fait with a recent stand-

off in the WCHC to be prepared to ascribe a motivation to the judges involved, 

even though this supposed motivation is at odds with the judges’ own account. 

In the incident in question several judges refused to sit with a brother judge 

because of his evident dishonesty either in telling his colleagues of an assault 

on him by his Judge President when that was not in fact true, or in recanting 

such telling and maintaining that no assault had taken place when it had. How 

this results in a perceived link between my conduct and that of the judges 

beggars belief. This suggestion manifests an alarming astigmatism where the 

patent causative link between Judge Hlophe’s conduct and that of his judges 

cannot be seen, but a causative link with me is imagined. That the complainant 

can subscribe to and solemnly present such a proposition under oath is 

startling. 

3.6 Acting dishonourably34 

It is not clear to me precisely what this charge comprises but it seems to 

complain of my prejudging some unspecified complaint lodged with the JSC 

and publicly attacking Judge Hlophe’s reasoning in some equally unspecified 

judgment “destined for appeal”. I can, however, notwithstanding this lack of 

specificity deny the charge with confidence. Comment regarding complaints 

lodged with the JSC or regarding a court judgment is certainly not inherently 

unlawful or improper – everything will depend on the circumstances: mainly 

the nature and public importance of the complaint or judgment, the content, 

tenor and purpose of the comment and, of course, the identity of the 

commentator.35 I would suggest that Judge Hlophe’s name has assumed such 

widespread and prolonged public notice that virtually anything concerning 

33 See lines 9-15 of paragraph 14. 
34 See paragraph 16.2(e).  
35 The complainant’s penchant for commenting on cases he as counsel has lost is questionable, as is the 
language he sees fit to use, but that is not in issue here. Nor need the inquiry concern itself with the 
professional propriety of the complainant’s liberal use of social media and of the sentiments he 
expresses there.  
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him, especially his professional conduct, would be a matter of public interest 

and legitimate comment; and if it reflected on his fitness for judicial office, 

Freedom Under Law could quite possibly issue a media release while I would 

probably feel personally obliged to explain or otherwise comment 

appropriately.  

3.7 Media report on 3 July 2018  

This charge 36 spanning some two pages of the Complaint, is particularly 

difficult to deal with. I have accordingly broken it down into what I think are 

its components and shall deal with each as best I can. 

3.7.1 Taking as his launching pad (a) what I was reported to have said upon 

occasion of one of the numerous postponements of the justices’ 

complaint against Judge Hlophe (a matter of manifest public interest and 

by 2018 mounting concern), the complainant sets out a lengthy and 

tendentious argument as to (b) why it would have been better to let the 

justices’ complaint lie. He (c) advances reasons dehors Judge Hlophe for 

the delay in the matter and then by implication he seems (d) to blame 

Freedom Under Law, which he equates with me, for perpetuating the 

matter, and concludes with a plethora of (e) perceived breaches of the 

Code I am alleged to have committed in doing so.  

3.7.2 I have obviously no recollection of the specific oral statement and cannot 

confirm or deny the accuracy of the report or the complainant’s 

reproduction but think that in broad terms I would probably have said 

something of the kind, and may have used the word “disgusted”. 

“Dismayed”, “disappointed” or “frustrated” would have been more 

likely, but I cannot be certain. I certainly expressed extreme displeasure 

at yet another postponement of a matter where the interests of justice and 

protection of the Rule of Law clamantly called for closure. I should add 

that whatever comment I did make was not directed at Judge Hlophe qua 

judge, but as the subject of a disciplinary inquiry.  

3.7.3 I can understand why Judge Hlophe and his supporters for obvious 

reasons (and no doubt other people for different reasons) have felt that 

 
36 See paragraph 16.3 on pages 13-15. 
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it would have been better if this matter had just somehow gone away. I, 

too, despaired as the matter dragged on, disappeared, was postponed 

again and again, and seemed doomed never to reach a conclusion, 

especially when further deeply upsetting allegations about Judge 

Hlophe’s (mis)management of his division emerged. But the 

complainant misses the point. Of course the matter should not have 

continued year in and year out, to the repeated embarrassment of all 

concerned with the judiciary and its public image. But the fault does not 

lie with the continuation, but with its untoward sluggishness. It is the 

delay that impaired the course of justice, the malfunctioning of the 

process, not its functioning. The maxim “Justice delayed is justice 

denied” applies all the more to allegations of judicial misconduct. The 

dignity, respect, legitimacy and hence the authority and effectiveness of 

the judiciary are unavoidably impaired whenever a judicial officer 

accused of misconduct continues to occupy the Bench.37 

3.7.4 The chronology the complainant furnishes is tendentious and clearly 

wrong in many respects. Thus, for instance, the very first bullet point is 

substantially misleading in that it omits to say that the “finalisation” of 

the complaint was short-lived, and soon set aside by the SCA as bad in 

law. It is also correct that features other than the conduct of Judge 

Hlophe had a bearing on the progress of the matter, but essentially and 

from the outset Judge Hlophe and his advisors manifested a marked 

disinclination to come to grips with the complaint. There is, however, no 

point in arguing about the delays. I accept for purposes of argument that 

on an occasion ten years after the disputed event and when the 

postponement of the matter was caused by Judge Hlophe’s legal team, I 

expressed profound disappointment, or even disgust. It was and is 

disgusting that a matter of such importance dragged on so long. It is even 

more disturbing that, throughout, the man authoritatively accused of 

 
37 I should like to quote something I said in the September 2009 Mail & Guardian interview referred 
to earlier: “Judges who behave disgracefully should be removed from office, not because we want to 
punish them but because they are malignant organs threatening an institution that depends for its 
very existence on its manifest integrity. And the survival of freedom, equality and human dignity in 
our country depends on the continued confidence of society in their judges.” 
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conduct so gravely damaging to the Rule of Law continued to exercise 

extensive judicial and administrative functions, where the perception of 

absolute impartiality is an essential requirement.  

3.7.5 I submit further that the sentiments ascribed to various persons about the 

perpetuation of the matter are irrelevant and are advanced only to 

support the contention that somehow Freedom Under Law and I38 are at 

fault in keeping it alive. In response I would firstly associate myself 

respectfully with the SCA’s trenchant observation when it set aside the 

attempt to close down the matter and ordered the JSC to undertake the 

unpleasant task of finding out what happened between Judge Hlophe and 

the two justices:  

It cannot be in the interests of the judiciary, the legal system, the country or 
the public to sweep the allegation under the carpet because it is being denied 
by the accused judge, or because an investigation will be expensive, or 
because the matter has continued for a long time.39 

Secondly, in view of what Justice Nkabinde tells us Judge Hlophe 

conveyed to her about his “mandate”, his identification with his fellow 

victim of persecution Mr Zuma and his connections with ministers and 

State Intelligence, I would be happy if indeed Freedom Under Law were 

in some way instrumental in ensuring that the charge against Judge 

Hlophe was not swept under the carpet and – with the knowledge of 

hindsight – that the “Hlophe for Chief Justice” campaign was stopped in 

its tracks. 

3.7.6 I submit that the citation of an eclectic bundle of provisions of the Code 

lends no legal force to what is essentially a political argument. I have 

not committed any breach of judicial ethics, whether articulated in the 

Code or otherwise. 

38 The complainant and associated supporters of Judge Hlophe equate Freedom Under Law with me. 
While it is true that as its chair and spokesperson I am seen as the public face of our organisation, we 
are not to be equated, and I take no decisions of principle or adopt any public position without board 
sanction. Indeed, in the instant case the awesome implications of challenging the JSC caused me also to 
consult our three South African advisory board members (Archbishop Tutu, Dr Ramphele and Lord 
Steyn) at the outset and we proceeded with their blessing.  
39 See Freedom Under Law v Acting Chairperson: Judicial Service Commission & Others 2011(3) SA 
549 (SCA) para 63. 
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3.8 TimesLive news report dated 1 March 202140 

3.8.1  The factual basis of the first part of this composite charge, namely that I 

commented on a pending case, is false. The judgment on which Freedom 

Under Law commented in a media statement that I supplemented was 

not “the subject of appeal” at the time and, to the best of my knowledge, 

is still not. An application for leave to appeal was filed some time after 

the comment was published and, according to my information, the 

application has not yet been heard. In any event, the judgment concerned 

is a matter of extreme public importance and, if allowed to stand, could 

have a disastrous effect on the protection of whistleblowers and, in turn, 

on our criminal justice system’s ability to combat the scourge of 

corruption. Now that there is a prospect that the matter may be aired in 

a higher court, I do not think it would be appropriate to engage in any 

discussion of the merits. Suffice it to say, it concerns probably the most 

senior politician yet to be charged with corruption, whose discharge at 

the end of the prosecution case was, let us say, remarkable and the 

reasons given the more so. It is of significance that the Office of the DPP 

of the Western Cape clearly holds a similar view. Accordingly I need 

say no more save to deny that anything I (or Freedom Under Law) did 

or wrote about the matter was in any way inconsistent with my ethical 

duties. 

3.8.2 The second part of this charge is also, with respect, factually misdirected 

in its reference to the proceedings before the JSC (presumably referring 

to the Tribunal). The particular news report related primarily to the 

contentious dismissal of the senior politician in the corruption case. I can 

no longer recall precisely what I said at the particular time and to which 

media entity, nor would I be confident to identify the context in which I 

am alleged to have uttered the particular words in quotation marks. I do 

know, however, that the case attracted widespread media attention and 

Judge Hlophe’s foreshortening of the outcome created quite a stir. The 

identity of the accused and the gravity of the charge were noteworthy 

40 See paragraphs 16.4 and 16.5. 
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but the focus was more on Judge Hlophe, on his having allocated such a 

politically charged case to himself, this together with his conduct and 

comments from the Bench during the trial. In that context Judge 

Hlophe’s fitness to preside in such a case was being publicly debated 

and I might well have made a critical comment. I am confident that 

whatever I said would have been germane to the situation, appropriate 

and abundantly warranted. I should also point out that neither Freedom 

Under Law’s statement nor my comment said anything about the merits 

of the case (which, of course, is the crux of article 11(1)(a) of the Code). 

Our observations were directed at Judge Hlophe’s handling of the case, 

not its merits.  

3.9 The judiciary and the judicial system41 

3.9.1 I have read and reread the Complaint and cannot find any statement or 

conduct on my part alleged to have constituted an “attack” on the 

judiciary or the judicial system and must therefore confine myself to a 

general response to a general accusation. None of the utterances 

attributed to me in the Complaint can fairly be seen to constitute such, 

nor could any to which the complainant refers darkly but does not cite.42 

Let me therefore respond by declaring unequivocally that I have never 

in any way “attacked” any of the institutions of the law. I love the law 

and revere its institutions, and have grown old in its service. 

3.9.2 My criticism of Judge Hlophe’s conduct, and of the failure by the JSC 

to deal with it appropriately, cannot fairly be understood as an attack on 

the judiciary. Judge Hlophe, his conduct and the adverse public 

comment it had generated over a number of years reflected badly on the 

status, dignity and public image of the judiciary. Speaking as a retired 

judge and a senior member of that institution, I was manifestly not 

“attacking the judiciary”: on the contrary, I was defending its image 

against impairment by a particular judge’s unworthy conduct.  

41 See paragraph 17.  
42 It is evident from the complainant’s social media activities that he has for many years taken a keen 
interest in and commented freely, and consistently critically, on Freedom Under Law and on me (more 
particularly in relation to Judge Hlophe, whose cause he enthusiastically promotes).  
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3.10 Specific articles of the Code allegedly breached43 

I respectfully suggest that interpreting and applying norms and standards of 

judicial ethics is a much more nuanced and holistic undertaking than the 

complainant’s exercise of picking – as if from a catalogue – the closest-

sounding articles and mixing and matching the largest possible selection to 

taste. I am happy to submit to judicial scrutiny and evaluation anything that I, a 

long-since retired judge, am found to have said or done in seeking to remedy 

the challenge to the Rule of Law constituted by the professional misconduct of 

Judge Hlophe and the failure of the JSC to deal properly and timeously with 

him. To prevent any misunderstanding I formally record my denial of each and 

every breach enumerated in this paragraph. I have acted honourably in 

defending the integrity of the judiciary when the constitutional system failed to 

cope with a gravely aberrant judge, I have judiciously dealt with his defaults 

and exposed his misconduct. When we professionally interacted many years ago 

my relationship with Judge Hlophe was cordial and productive, and vis-à-vis 

the JSC my conduct has always been discreet and supportive. I have lived by 

the principle that in all involuntary relationships, personal, social or 

professional, there’s no room for likes or dislikes: relations, in-laws, 

neighbours, clients, superiors, juniors and colleagues are a given.44  

4. CONCLUSION

4.1  I have noted the complainant’s concluding remarks with considerable concern.

I am particularly troubled by the suggestion that I should be sanctioned in 

order not only to deter me but also to discourage similar conduct by others – 

to teach me a lesson and intimidate others. This is a frightening and deeply 

flawed proposition in an open and democratic society living under the law. I 

oppose and condemn it with all my might. It is unconstitutional and in direct 

43 See paragraph 18. 
44 The pent-up anger infusing the Complaint puzzled me, and our consequent research has revealed a 
striking degree of persistent and almost irrational animosity towards me and Freedom Under Law by, 
to the best of my knowledge, a total stranger whom I have never done any harm. The complainant’s 
derogatory and sneering remarks about us appear to have started in the aftermath of the SCA judgment 
ruling that his client’s conduct had to be properly investigated, and are often related to matters 
regarding Judge Hlophe. The timing and tenor of the Complaint suggest that it is also intended as a 
diversionary tactic in support of Judge Hlophe’s defence in the ongoing JSC proceedings. 
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conflict with the spirit and purpose of the Code of Judicial Conduct and the 

Judicial Service Commission Act to suggest that these instruments were 

intended to or justify stifling legitimate comment on the conduct of judges. It 

is every citizen’s right to comment on the behaviour and performance of 

judges45 and may in given circumstances be any citizen’s duty. Thus, in a case 

of a palpable failure of justice such as the verdict in S v Bongo, an 

acknowledged criminal procedure expert may well be under a particular duty 

to speak out. But it is unnecessary to debate the matter further. The case of ex-

Minister Bongo obviously called for correction and my critique has been 

superseded by the prosecution’s decision to apply for leave to appeal. 

4.2 The complainant knows as well as I do that I have never criticised, let alone 

attacked, the judiciary and his attempt so to accuse me is cynical in the 

extreme: he is a notorious author of sharply worded critical reviews of 

judgments in cases he has lost. His Complaint against me, dressed up as 

relating to the judiciary, is about Judge Hlophe and about him alone. The 

Complaint, purportedly founded on principled grounds and motivated by a 

desire to vindicate the integrity of the judiciary, is a continuation of the 

complainant’s decade-long sniping at Freedom Under Law and at me for 

having revived the case against Judge Hlophe that he had persuaded the JSC 

to sweep under the carpet. He is not concerned with the interests of the 

judiciary and his attack on me is in all probability a stratagem related to the 

currently deadlocked JSC deliberations on Judge Hlophe’s fate. We, Freedom 

Under Law and I, have pursued many causes in the interest of the Rule of Law. 

The charge against Judge Hlophe is only one of them – but it is a charge that 

all the justices of the Constitutional Court and five judges of the SCA have 

regarded as extremely serious. To suggest that we, in doing our manifest duty, 

“corroded” the integrity, dignity and independence of the judiciary is a 

malicious distortion presented for ulterior reasons. 

4.3  It goes without saying that if the investigating judge requires any elucidation 

or augmentation, I shall gladly respond. Because of the pandemic I am 

45 The width and purpose of the constitutionally guaranteed right to comment on judgments of courts of 
law is extensively discussed and explained  in S v Mamabolo 2001 (3) 409 (CC) where I wrote the lead 
judgment. 
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temporarily resident in Cape Town and maintain strict isolation but I am 

readily communicable by telephone or electronically. For the sake of good 

order and expedition all communications should, I respectfully suggest, be 

made via my attorneys.  

 

 

Johann Kriegler 

17 June 2021 
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