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Introduction 
 

A recent incident in South Africa highlights the 
fact that there is a need for the spotlight to once 
again be placed on ethics in journalism. 
 
On 24 May 2020 a senior journalist wrote: 
 

“Our duty is to tell the public what is really 
going on; not to paper over the obvious 
cracks in service of a false national 
solidarity.”  

 

This was a commentary on an earlier interview 
done by his publication a week previously in 
which Dr Glenda Gray, was quoted as saying 
about the effects of prolonged hard lockdown 
in South Africa: 
 

“We are seeing children with malnutrition 
for the first time. We have not seen 
malnutrition for decades and so we are 
seeing it for the first time in the [Chris Hani 
Baragwanath Academic] hospital.” 

 
This quote was not fact-checked by the two 
reporters of the publication before being put 
out. It was not corrected until the Minister of 
Health came out and disputed the malnutrition 
claim. The correction was captured thus: 
 

“Gray further clarified the issue on 
malnutrition at the Chris Hani Baragwanath 
hospital. 
Concerns were raised in the first week of 
May 2020 regarding the number of 
admissions for acute malnutrition, which 
appeared to be on the increase. 
The Chris Hani Baragwanath Hospital still 
sees admissions for malnutrition. The 
increase in the cases seen in the first week 
of May needs to be closely monitored.” 

 
Both the original quote and the “clarification” 
are at odds with what the Minister Health said 
in his official public statement released on 20 
May 2020 in which he categorised Dr Gray’s 
account on malnutrition as “false” and said: 
 

 “There has been a reduction in the number 
of cases of malnutrition that have been seen 
at Chris Hani Baragwanath Academic 
Hospital POPD and the total admissions 
during the months of March and April 2020, 
when compared to the previous 4 years. To 
illustrate this, in April 2019 there were 2885 
patients seen and 500 admissions. 
However, in April 2020 there were 834 
patients seen and 146 admissions…”  

 
Dr Gray is Chairman of the South African 
Medical Research Council and a member of 
the Ministerial Advisory Committee (“the 
MAC”) advising on South Africa’s covid-19 
“risk adjusted strategy”. She is not the official 



spokesman for the MAC or government or the 
National Coronavirus Command Council that, 
we are told, is tasked with leading the fight 
against covid-19 in South Africa. 
 
This sequence of events got me thinking: did 
the publication not have a professional (and 
ethical) obligation to fact-check, before 
publication, Dr Gray’s observations about 
malnutrition cases at the Baragwanath hospital 
not having been seen “for decades” and only 
being seen “for the first time” under 
lockdown?  
 
What are the journalistic ethics in South Africa 
in relation to fact-checking controversial 
statements by influential figures in their field 
and by government officials? Surely if, as the 
senior journalist tells us, the duty of journalists 
is “to tell the public what is really going on; 
not to paper over the obvious cracks in 
service of a false national solidarity”, one 
would reasonably expect fact-checks to be 
done in order to tell the public “what is really 
going on” instead of what the journalist 
believes to be going on or wants his or her 
readers to believe? 
 
It gets worse. A Professor in Journalism 
tweeted a question to the senior journalist: 
 

“But, Adriaan, did you have an obligation to 
check the claim about malnutrition, and at 
least point out that it was questionable?” 

 
The journalist’s response was unequivocal in 
its total disregard for whether or not what he 
publishes is “what is really going on”. He 
tweeted: 
 

“I would argue no, Anton. Gray is the 
foremost pediatrician [sic] in SA. If you tell 
us 100 journalists lost their jobs in 2019, I 
will publish that without verifying. You are 
the authority. If you were wrong and wanted 
to clarify, I will publish that soonest, as we 
did.” 

 
I then thought if that is the thinking at the 
highest echelons of journalism in South Africa, 
then it may be important for South Africans to 

know what the standard is for fact-check in 
South Africa by journalists and publishing 
houses.  
 
In this context, the question this paper seeks to 
answer is this: When is a journalist required 
to fact-check information and when not? I 
herein use the experience to which Judges and 
acting Judges were subjected in 2018 as an 
example to illustrate my point. I am familiar with 
the series of events that transpired as I 
inadvertently became the catalyst. 
 
In what follows, I have omitted the names of 
journalists and the publication because they 
are not the focus of this paper; the fact-check 
principle is. 
 
The Facts 
 
On 27 September 2018, an online publication 
published an article headlined:  
 

“Two thirds of reserved judgments in SA 
courts are late – Judges flouting Chief 
Justice’s three months rule”.   

 
The article was written by two of its reporters. 
In it, they cited a list of reserved judgments 
they say they received from the spokesperson 
of the judiciary.  

 
I learnt of the article on the evening of 27 
September 2018 when my attention was drawn 
to a series of tweets by one Twitter user. The 
first tweet read as follows: 

 
“Shoddy ‘journalism’ by [names of 
journalists] 
There a number of matters where judgments 
were handed down [sic]. Example: Maombe 
v The State (A569/2017) [2018] ZAGPPHC 
469 (Handed down on 17 April 2018) 
See: saflii.org/za/cases/ZAGPP… 
When will [the publication] man up?”  

 
Shortly thereafter, the Twitter user posted 
another tweet saying: 

 
“Time does not permit me to deal with other 
listed judgments but [the two journalists] of 



[the publication] ought to do proper 
research – and publish a written apology to 
each judge concerned. 
@AfricaCheck should look at this.”  

 

The third tweet was: 
 

“Another one on the [publication] reserved 
judgments: 
Roselli v Derek’s Boerewors and Pie Mecca 
CC and Others (84979/2014) [2016] 
ZAGPPHC 1160 
Heard on 21 November 2016 
Judgment handed down on 7 December 
2016 
Heard by Acting-Judge Vuyani Ngalwana 
@vngalwana”  

 

The fourth tweet in the series read: 
 

“Let’s see if they are as courageous with 
their apologies as they are with their 
vilification!? 
It would be the easiest thing to search 
@saflii to see if a judgment is handed down. 
Methinks [the publication] is pushing an 
agenda. 
@AfricaCheck”  

 

It was after reading this tweet that I tweeted the 
following: 

 
“Or they could have just ASKED the judge. 
Basic “journalism”.”  

 

The fifth tweet from the Twitter user read: 
 

“I wonder weather [sic] [the publication] and 
it’s [sic] ‘journalists’ will apologise in 
writing to @vngalwana AJ? 
@AfricaCheck 
[The publication] clearly have an agenda.” 

 

The publication then tweeted: 
 

“It's not [our] list; it's the judiciary's list, 
unedited by us. The document linked to in 
our article was sent to us by the judicial 
spokesperson at our request. Errors on it 
are the responsibility of the judiciary.” 

 
To that I responded: 

 

“Still. It is clumsy "journalism" simply to 
repeat an allegation as fact without fact-
checking it. I thought that's what reporters 
are supposed to do. Fact check.” 

 
The following morning, on 28 September 2018, 
I woke up to the following tweet by the 
publication’s editor which had been posted the 
previous evening: 

 
“This document was provided to us by the 
spokesperson for the judiciary. We 
haven't edited it. It says there are 1,263 
reserved judgments, of which 823 have 
been outstanding for 3 or more months. 
We depend on being provided accurate 
info by officials.” 

 
He provided a link to the document. I 
responded to it as follows: 

 
“Rubbish. U should fact check. I have:  
1. Roselli heard 21 Nov 2016. Judgment 7 
Dec 2016. 2 weeks.  
2. Binda heard 19 Jan 2017. Judgment 24 
Jan 2017. 1 week  
3. Radebe heard 19 Jan 2017. Judgment 24 
Jan 2017. 1 week  
4. Moleko heard 19 Jan 2017. Judgment 24 
Jan 2017. 1 week.  
Do right [publication]” 

 
To that, the publication responded as follows: 

 
“We will publish an article with an update 
but it is unequivocally the responsibility 
of the judiciary to provide us with an 
accurate list. We have taken this up with 
the spokeperson [sic]. You are criticising 
us for a problem in the judiciary's systems 
which is ridiculous.” 

 
The idea of a publication blaming its source for 
inaccurate information that it has published, 
especially information that may have serious 
ramifications for Judges and senior advocates 
who act as judges from time to time, not to 
mention the public’s confidence in the 
administration of justice, took me by surprise. 
So I responded: 

 
“So you remain defiant after placing in 
public domain info that has potential to 



ruin judges' careers w/o fact checking? 
And you label my calling you out on that 
"ridiculous"? Wow! How does anyone 
trust the integrity of what you put out from 
now on? I leave YOU to do right. Period” 

 
The publication then tweeted: 

 
“Please lodge a complaint against us with 
the press ombudsman. We'll take the 
ombudsman's guidance on this. Here is 
the complaint form: 
 
http://www.presscouncil.org.za/Complain
ts?prev=http%3A%2F%2Fwww.presscou
ncil.org.za%2F …” 

 
I responded: 

 
“Oh thanks. I wasn't inclined to do so as I 
was simply appealing to your sense of 
professionalism. But since you prefer 
dealing with a complaint, I'll do just that. 
Hopefully the ruling will clarify whether 
reporters are free to publish info w/o 
checking correctness” 

 
I then lodged the complaint on 28 September 
2018 and then tweeted: 

 
“Right. Complaint lodged. Let's see what 
happens now.” 

 
There were other tweets by other people which 
were critical of the publication’s approach. 

 
The Complaint 

 
The question I asked in the complaint was 
whether it is permissible for a reporter or media 
publication or media owner to publish 
information without fact-checking, and then, 
when charged, offer as a defence that the 
complainant must look to the reporter’s source 
of the information for redress. I said if the 
answer to this inquiry is no, then the publication 
and its 2 reporters must be ordered: 

 

• to go through the list of Judges they 
published as having long outstanding 
judgments; 

• to find all incorrect information;  

• to call each Judge to whom the incorrect 
information relates; and 

• to apologise to each such Judge on the 
same platform and with as much 
prominence as it published the incorrect 
information. 

 
When I had not received an acknowledgement 
of receipt of my complaint by 18 October 2018, 
I wrote to the Press Council and requested 
progress on the complaint investigation. I was 
forwarded a series of emails between the 
publication’s editor and a member of the Press 
Council, Mr Joe Latakgomo.  In one such 
email, sent before I even lodged my complaint 
(if the time of the email is any indication), Mr 
Latakgomo explains to the publication’s editor 
the approach that will be taken in addressing 
the complaint. He told the editor the following: 

 
“The way we would look at it is 
 
1. Is the source credible? 
2.  What was the purpose of the 

document? 
3. How did we get hold of the document 
4. Was it a broadly released or published 

document. 
 
If the document was from the judiciary, as 
you say, it would be reasonable to accept it 
as credible. I am not sure what the 
document is about, but to take it to an 
extreme – you do not fact-check a document 
from Treasury, or from Thuli Madonsela 
(when she was PP) or the municipality, but 
if the document was leaked to us, you would 
want to know why – and then one can think 
of establishing the authenticity of the 
document and its content. 
 
If it was released at a press conference, the 
response would be that it can reasonably be 
accepted as authentic and would not, under 
normal circumstances, require additional 
fact checking – unless there is a glaring 
overstatement or contradiction of public 
knowledge which can then be included in 
the article. 
  
It may just be useful if you sent us the report 
you published, and perhaps some screen 
grabs with responses – just for information. 

https://t.co/jemzWKudwN
https://t.co/jemzWKudwN
https://t.co/jemzWKudwN


  
Unless one of the readers complains, we 
would not view it as necessary to log a 
complaint.” 

 
This approach surprised me for at least two 
reasons.   

 

• First, the complaint was not about the 
authenticity of the list or the source; it was 
about publication of factually incorrect 
information without first performing a fact-
checking exercise, especially given the 
prejudicial nature of the information to 
many serving Judges and senior advocates 
who act as Judges from time to time. 

 

• Second, Mr Latakgomo, a member of the 
Press Council who is possibly consulted in 
the decision-making on this complaint, 
appeared to have prejudged the issue 
before he had even seen the document to 
which the complaint relates. 

 
That response to the editor had been sent by 
Mr Latakgomo on 28 September 2018, the day 
I lodged the complaint, but was forwarded to 
me on 18 October 2018. I responded on the 
same day as follows: 

 
“Thank you for the emails below. 

• Two things: 
o First, I find the proposition 

astonishing that there are 
sources whose information you 
consider to be beyond fact-
checking and others which must 
be fact checked. It seems to me 
you’re already asking and 
answering the wrong question in 
your email to [the editor] of 
Friday, 28 September 2018 at 
12h47. The inquiry is, with 
respect, not whether or not the 
information is from a “credible” or 
“authentic” source. Rather, the 
inquiry is whether or not the 
information is true, whatever the 
source. It is surely not beyond the 
realms of human comprehension 
that a “credible” or “authentic” 
source can provide information 

that is incorrect or untrue, and 
which (as in this case) could have 
serious professional 
consequences for the persons 
identified. There can be no 
exception to fact-checking, 
especially in the current climate 
of “fake news”. It is a 
phenomenon with which one 
would expect the regulators to be 
more conversant than those of us 
who merely consume news. 

o Second, [the editor] has not 
provided you with all the tweets I 
exchanged with him, some of 
which I summarised in my 
complaint. As I do not know how 
to do screen grabs and attach 
them as links to an email, I rely on 
his good faith to perform that 
exercise so that you have all the 
facts before you for purposes of 
making an informed decision. If 
he should refuse, then I shall ask 
one of the IT people in chambers 
to perform the task for me but that 
can only be late next week 
(Thursday or Friday) as I shan’t 
have access to emails from Friday 
19 October to Tuesday 23 
October, and I’m in court Tuesday 
and Wednesday (23 & 24 
October). 

• I repeat what I said is the ruling I am 
seeking in my complaint: whether it is 
permissible for a reporter or media 
publication or media owner to publish 
information without fact-checking, and 
then, when charged, offer as a defence 
that the complainant must look to the 
reporter’s source of the information for 
redress. If the answer to this inquiry is 
no (as a reasonable person would 
expect it to be), then I ask that the 
publication and its 2 reporters: 
o Go through the list they published 
o Find all incorrect information 
o Call each judge to whom the 

incorrect information relates 
o Apologise to each such judge on 

the same platform and with as 
much prominence as it published 
the incorrect information. 

• It is a tedious exercise to verify the 
correctness of information, I know, but 



one which the reporters should have 
performed in the first place before 
going to print. 

• I await your response as regards 
whether or not [the editor] will provide 
the full twitter exchange or whether I 
should have it done by next Friday.” 

 
The Ombud’s Ruling 
 
The Ombud dismissed the complaint.   

 
His reasoning was materially the same as the 
approach that Mr Latakgomo had conveyed to 
the editor on 28 September 2018, and with 
which I took issue in my email to Mr Latakgomo 
on 18 October 2018. This is how the Ombud 
approached the matter under the heading 
“Analysis”:    

 
“Analysis 

 
The central questions are if [the 
publication] should have: 

• fact-checked the information on the 
list; and 

• contacted Ngalwana for comment. 
 

Information verified? 
 

Should [the publication] have verified 
the information it received from 
Mncube? 
 
The answer to this question is an 
emphatic “no” – the publication received 
an official reply to its questions by a 
person who had been mandated to do 
so, and therefore had no reason to doubt 
the accuracy of the information. The 
media certainly are not obliged to fact-
check such information. 
 
A case could be made out that 
information garnered from an 
anonymous source should be 
corroborated, as stated in Section 11.2 
of the Press Code, as journalists may 
have reason to doubt the credibility of 
the information and the agenda of its 
source. 
 
Therefore, if [the publication] had reason 
to believe that the information could be 

false, I would have expected the 
publication to verify the veracity of the 
data – or, if not possible, to state that it 
could not do so. 
 
However, that does not apply to an 
official response by a person who is 
properly mandated to hand out data to 
the media. 
 
If some of the information was incorrect, 
as in this case, the messenger should 
not be blamed for it – it was the fault of 
the person who provided the data. 
 
Secondly, far from of blaming [the 
publication], I instead have to commend 
the publication for: 

• all the action it took (as documented 
above) when it came to its attention 
that some of the information 
contained in the list was incorrect; 
and 

• not withdrawing an article that was in 
the public interest. 

 
Right of reply 

 
My considerations regarding Ngalwana 
complaint about a right of reply are that 
his name: 

• was not mentioned in the story – why 
ask someone for comment if that 
person is not mentioned? and 

• appeared on the list – which came 
from an official source and not an 
anonymous one, and [the 
publication] therefore (at least at 
first) had no reason to doubt its 
accuracy.”  

 

Application for Leave to Appeal 
 

This ruling surprised me. I was advised that the 
process when aggrieved by the Ombud’s ruling 
is to apply for leave to appeal to the Chairman 
of the Press Appeal Panel. So, taken aback by 
this finding, I sought leave to appeal from the 
Chairman, a retired Judge of the High Court.  
 
I submitted that the Ombud had misdirected 
himself in finding that information obtained 
from official sources need not be verified “in 



the circumstances of this case”. I pointed 
out that as a commissioner had put it in one of 
the Judicial Service Commission interviews of 
judicial hopefuls,  

 
“Judges account through their judgments”.  

 
When a Judge reserves judgments for 
inordinate periods, not only does that impact 
negatively on the administration of justice, it 
also implicates the Judge in the breach of the 
constitutional principle of accountability.  

 
I said a careless publication of a list, whatever 
its source, containing incorrect information 
about Judges failing the accountability test in 
their administration of justice, without first 
verifying the correctness of the information on 
the list, is a serious affront to the administration 
of justice and brings the Judiciary into 
disrepute. Once the Judiciary is brought into 
disrepute by such careless reporting by the 
media, disdain for the rule of law is not far 
behind as the public may take the view that if 
those tasked with administering justice are 
themselves complicit (by their lack of 
accountability) in its flouting, then why should 
the public respect the law? This, I said, would 
be a serious indictment on the justice system. 

 
I said the Ombud’s approach of asking only 
whether the information comes from “an 
official” source and, if so, assuming that the 
information is correct and therefore worthy of 
being published without verification in these 
circumstances is, firstly, a material 
misdirection because he asks a question that 
was never put to him and, secondly, 
considerably irresponsible given the serious 
implications if the information is found to be 
incorrect – as in this case not only in relation to 
me but other Judges too. 
 
I submitted that the Ombud’s finding was, with 
respect, extraordinary and may have serious 
and extraordinary consequences not only in 
relation to the administration of justice but also 
in relation to the human dignity of persons who 
may be falsely implicated in official documents 

that the Ombud says need not be fact-
checked.   

 
I said the sting of the Ombud’s finding is 
particularly egregious when the persons 
implicated have not been given an opportunity 
to place their version on record. It is a different 
matter when a person is implicated in a news 
report published after s/he had been contacted 
for comment but refused the opportunity. 
Similarly, concerns should not arise where the 
publication gets hold of a judgment which 
contains incorrect facts as the litigant has 
recourse through appeal or review. 

 
But in this case, the publication says in the 
article it made “an attempt” to contact only 2 
Judges out of hundreds that are implicated. 
These Judges serve in courts which have 
Heads of Courts or Judges-President and 
Deputy Judges-President who run the general 
administration of courts.  There is no indication 
that the publication made any attempt to obtain 
comment from any of the Heads of Courts who 
are likely to possess more accurate 
information on these matters. I said there is 
also no indication – as speculated by Mr 
Latakgomo in his email to the editor – that the 
information was obtained at a press 
conference.  

 
I said it would be quite extraordinary and 
egregious if reporters and publications could 
be permitted to publish false information about 
Judges in relation to their constitutional duties, 
implicating them in failing in that duty, and 
justify that on the basis that the source is to 
blame for the falsity of the information. This is 
the stuff of which character assassinations are 
made.  
 
Then I asked the Appeal Panel to determine 
the following issues: 

 

• Is it permissible for a reporter or media 
publication or media owner to publish 
information without fact-checking, and then, 
when charged, offer as a defence that the 
complainant must look to the reporter’s 
source of the information for redress? 



• If the answer to this inquiry is yes, I ask for 
reasons that justify such a finding. 

• If the answer is no, then I ask that the 
publication and its 2 reporters be directed: 
o To go through the list they published 
o To find all incorrect information 
o To call each judge to whom the 

incorrect information relates 
o To apologise to each such judge on 

the same platform and with as much 
prominence as it published the 
incorrect information. 
 

Leave to Appeal Ruling 
 
The Chairman dismissed the application for 
leave to appeal, saying there were no 
prospects of success on appeal. He then 
confirmed the Ombud’s ruling and reasons for 
it. In short he said a reporter need not fact-
check information about third parties that is 
received from official sources. 
 
The Chairman said: 

 
“The main issue though is accurately 
summed up by the respondent; namely, 
whether they were expected to fact-check 
the information contained in an official 
report by the Judiciary’s spokesperson.  I 
must agree with the Ombud; both with his 
approach and the reasons he gives, which I 
need not repeat. A point has to be made that 
the Office of the Chief Justice has been 
declared a State Department. Once it is 
accepted, as it must be, that the document 
issued by the office’s official spokesperson 
is indeed an official document, the 
respondent was entitled to rely on it without 
fact-checking. Once the article accurately 
reflects the report, the spokesperson must 
take responsibility for inaccuracies in the 
report and the article based on it. It must be 
borne in mind that the respondent had 
specifically asked for the information, which 
it then got in the form of the report. Unless 
there was something which ought to have 
alerted the respondent that the information 
was inaccurate and therefore needed 
further verification, the respondent did not 
have to do some fact-checking.  On the facts 
of this case, there was nothing that could 

have alerted the respondent that the 
information was inaccurate.” 
 

Conclusion 
 
From this ruling, it appears that the law 
according to the South African Press Ombud 
and the Appeal Panel on fact-checking seems 
to be this: If the information is supplied by an 
official source, it is presumed to be factually 
correct and so no fact-checking is required. If 
the information turns out to be factually 
incorrect, that’s not the fault of the reporter or 
publication; it is the fault of the official who 
supplied it to the reporter. 
 
More Questions 
 
The ruling by the Chairman of the Press 
Appeal Panel left me with a few questions. 
Let’s go back to the beginning of this paper and 
what triggered its writing in the first place: 
 

• What then of the “duty to tell the public 
what is really going on” if information 
from an “official” source is, for that reason 
alone, beyond questioning by journalists?   

• Is “what is really going on” dependent on 
whether or not the source of information is 
an “official” source (such as government 
official or government department)? 

• If information from “official” sources is by 
rule not verified or fact-checked by 
journalists, are we then to accept that any 
information from a government source tells 
the public “what is really going on”?  

 


