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I INTRODUCTION  

The judicial oath of office requires judges to 

“administer justice to all persons alike without 

fear, favour or prejudice”.  

But is there no functional value in judges 

exercising their adjudicative function in 

accordance with personal attributes, including 

life experiences?  

This question raises a number of issues. I shall 

highlight three that readily spring to mind: 

• the role of well-reasoned judgments 

in upholding the rule of law,  

• the moral authority of our courts,  

• whether the requirement of 

administering justice without fear, 

favour or prejudice poses any 

potential conflict for judges who 

cannot – indeed, who do not wish to – 

detach themselves from the rich and 

complicated web of their life 

experiences, of who they are as 

individual beings.  

At the outset I must declare that this discussion 

relies copiously on anecdotal material that 

relates to me.  

II THE RULE OF LAW AND REASONED 

JUDGMENTS  

The law and – by extension – adjudication on 

legal matters by courts touch all fields of 

human endeavour and activity. It reaches you 

and me in our little corners. It has an 

overarching presence in Dimpho and Zola’s 

private wedding ceremony. It informs the 

complex contract between powerful magnates. 

It does not spare the President in the Union 

Buildings. Indeed, it is omnipresent and 

omnipotent. With this much power, judges 

must be accountable. And indeed they are. 

They are accountable to the general public. 

This is an incident of the rule of law.  

The rule of law is of particular importance in 

South African constitutionalism as it is one of 

the founding values of our Constitution. In 

accordance with the rule of law, all state 

institutions – including courts – must account 

for their exercise of public power. That they 

must do through the justification of their actions 

or decisions. The judiciary primarily accounts 

for and justifies its decisions by giving timeous 

and well-reasoned judgments, setting out the 

basis for its findings and conclusions. 

III MORAL AUTHORITY OF COURTS  

In contrast with the executive – which may call 

upon the police and the military to coerce 

obedience with its behests – the judiciary’s 

authority stems not from force, but solely from 

an ability to persuade; an ability to craft 

judgments that inspire confidence in the minds 

of right-thinking people. The judiciary is limited 

to the power of the pen. In Mamabolo [2001] 

ZACC 17; 2001 (3) SA 409 (CC) at para 16 

Kriegler J said:  

“In our constitutional order the 

judiciary is an independent pillar of 

state, constitutionally mandated to 

exercise the judicial authority of the 

state fearlessly and impartially. 

Under the doctrine of separation of 

powers it stands on an equal footing 

with the executive and the legislative 

pillars of state; but in terms of 

political, financial or military power it 

cannot hope to compete. It is in these 

terms by far the weakest of the three 

pillars; yet its manifest independence 

and authority are essential. Having 

no constituency, no purse and no 

sword, the judiciary must rely on 



moral authority. Without such 

authority it cannot perform its vital 

function as the interpreter of the 

Constitution, the arbiter in disputes 

between organs of state and, 

ultimately, as the watchdog over the 

Constitution and its Bill of Rights – 

even against the state.”  

Court pronouncements will have this moral 

authority if judges act with integrity, honesty, 

impartiality and unquestionable independence 

from external influences, be they corruptive or 

intimidatory. At all times judges must 

scrupulously ensure compliance with the 

highly demanding ethical norms of their office. 

Of course, even the crooked, the dishonest, 

and the corrupt do not walk about with a badge 

of these ignoble characteristics prominently 

emblazoned on them.  

However, it may not always be possible to 

justify a decision which is not dictated by what 

accords with the law and justice in the 

circumstances, but is rather the result of 

impropriety. In time, the discerning will 

question the decisions of those amongst us 

lacking in integrity. In sum, for as long as 

judges execute the adjudicative function 

properly and with the necessary competence, 

the judiciary is more likely – than not – to enjoy 

the greatest possible public confidence.  

IV LIFE EXPERIENCE AND PERSONAL 

ATTRIBUTES IN THE ADJUDICATIVE 

PROCESS  

As a crucial preface, let me first touch on 

judicial impartiality. This concept is a bedrock 

value, firmly embedded in legal systems and 

human rights instruments throughout the 

world. It is fundamental not only to the rule of 

law but, equally importantly, to the protection 

of individual rights. A judge should not be 

biased towards any party; she or he must 

“finally reach a decision at the place which, in 

correct application of the law and rules of 

jurisprudence, marks the just solution”. 

Adjudicating on the basis of personal prejudice 

is a gross violation of this principle. A judge 

must always be able to justify her or his 

reasoning in purely legal terms, irrespective of 

personal sympathy for the parties or emotional 

response to the subject matter. To stray from 

this is to betray one’s oath.  

This is a stringent standard, and one to which 

judges are rightly held. Partiality can take 

many forms. For instance, a judge may have a 

personal interest in the outcome of a case. 

Examples of this category of partiality can be 

found in almost every era and culture, ranging 

from the Indian King Shudraka’s warning in the 

second century BC that judges must be 

“untouched by avarice”, to the corrupt judge in 

Shakespeare’s Measure for Measure who tried 

to extort sexual favours in exchange for a 

decision, to the 2010 impeachment and 

removal of US District Judge G Thomas 

Porteous by the United States Congress for – 

amongst others – soliciting money from an 

attorney in a pending case.  

A judge may also have a pre-existing 

relationship with one of the parties to a case, 

such as Wisconsin Supreme Court Justice 

Annette Ziegler, who was reprimanded for 

presiding over cases in which her husband’s 

business was a party while she was a judge in 

the appellate court. These categories of 

partiality – actual or perceived – are clear and 

unambiguous.  

How far does the notion of impartiality go in the 

adjudicative process? This takes me to a 

related question: Does administering justice 

impartially require a judge to forget or extricate 

herself or himself from who she or he is? I shall 

not pretend to be the one coming up with an 

answer to this question. It has been answered 

by many, including our own Constitutional 

Court. Just under a century ago, in 1921, 

Justice Benjamin Cardozo answered the 

question with a resounding ‘no’. He said:  



“There is in each of us a stream of 

tendency, whether you choose to call 

it philosophy or not, which gives 

coherence and direction to thought 

and action. Judges cannot escape 

that current any more than other 

mortals. All their lives, forces which 

they do not recognise and cannot 

name, have been tugging at them – 

inherited instincts, traditional beliefs, 

acquired convictions; and the 

resultant is an outlook on life, a 

conception of social needs. … In this 

mental background every problem 

finds it[s] setting. We may try to see 

things as objectively as we please. 

Nonetheless, we can never see them 

with any eyes except our own.”  

The South African Constitutional Court 

endorsed these remarks in South African 

Rugby Football Union [1999] ZACC 9; 1999 (4) 

SA 147 (CC) at para 42 (Sarfu).  

Justice Cardozo’s words are as apposite in the 

twenty-first century as they were when he 

articulated them so long ago. One does not 

and simply cannot cease to be oneself just 

because one has ascended the bench. A 

judge’s make-up, outlook on life and indeed 

entire being follow her or him. Judges cannot 

be expected “to entirely jettison all of their 

biases and perspectives about the world upon 

stepping into their judicial roles because 

meeting such a standard would be a super-

human feat”. I would qualify “their biases” by 

referring to “subconscious biases”.  

Some may view this proposition with suspicion. 

But what is the alternative? No individual can 

function other than in accordance with who 

they truly are.  

Let me be practical.  

Imagine a man of extremely limited means. He 

shares a small apartment with his family: his 

wife, his mother, his sister and his two small 

children, one of whom suffers from cystic 

fibrosis. His wife stopped working because of 

her pregnancy, and is now focused on caring 

for their sick child. The man was fired from his 

job as an insurance agent when the insurance 

premiums he collected were stolen from his 

home. When he was unable to make up the 

sum, his former employer filed a claim against 

him. Although he has since diligently looked for 

work, the bad reference from his former 

employer has made it impossible for him to find 

another steady job. His family survives entirely 

on public assistance; his only assets are the 

clothes he wears, some essential household 

goods and a couch in storage. This man 

desperately seeks to file for bankruptcy – 

including discharge of the debt he owes to his 

former employer – so that he and his family can 

make a new start in life. Due to his poverty, 

however, he cannot afford the filing fee (The 

filing fee is comparable to the revenue stamp 

that used to be a requirement when filing 

summons or an application). He cannot pay it 

as a lump sum; he cannot pay it in instalments; 

he cannot borrow money to pay it. He is utterly 

without options.  

This is not a hypothetical set of facts. This is 

what was before the US Supreme Court in 

United States v Kras 93 S Ct 631 (1973) 

(Kras). At issue was whether insistence on 

payment of the filing fee in Mr Kras’s 

circumstances was consistent with the due 

process and equal protection guarantees of 

the Fifth Amendment. The court said it was. 

Writing for the majority, Justice Harry 

Blackmun held that the filing fee amounted to 

“a sum less than the payments [Mr] 

Kras makes on his couch of 

negligible value in storage, and less 

than the price of a movie and a little 

more than the cost of a pack or two 

of cigarettes. If, as [Mr] Kras alleges 

in his affidavit, a discharge in 

bankruptcy will afford him that new 

start he so desires, and [his former 

employer] then no longer will charge 



him with fraud and give him bad 

references, and if he really needs and 

desires that discharge, this much 

available revenue should be within 

his able bodied reach.”  

Justice Potter Stewart noted dryly in dissent 

that the court appeared to have found “that 

some of the poor were too poor even to go 

bankrupt”.  

In a separate dissent Justice Thurgood 

Marshall remarked scathingly:  

“[N]o one who has had close contact 

with poor people can fail to 

understand how close to the margin 

of survival many of them are. A 

sudden illness, for example, may 

destroy whatever savings they may 

have accumulated, and by 

eliminating a sense of security may 

destroy the incentive to save in the 

future. A pack or two of cigarettes 

may be, for them, not a routine 

purchase but a luxury indulged in 

only rarely. The desperately poor 

almost never go to see a movie, 

which the majority seems to believe 

is an almost weekly activity. They 

have more important things to do 

with what little money they have – like 

attempting to provide some comforts 

for a gravely ill child, as [Mr] Kras 

must do.  

It is perfectly proper for judges to 

disagree about what the Constitution 

requires. But it is disgraceful for an 

interpretation of the Constitution to 

be premised upon unfounded 

assumptions about how people live.”  

Surely, Justice Marshall’s analysis must have 

been influenced by his background, whether it 

be growing up as an African-American and 

witnessing poverty in close proximity or 

possibly in his many years of litigating civil 

rights cases on behalf of the Legal Defence 

and Education Fund of the National 

Association for the Advancement of Coloured 

People. His clients were African-Americans 

who – then as now – were among the poorest 

and most systemically disadvantaged sections 

of the United States’ population. His intimate 

knowledge of the challenges facing poor 

people, and his anger at the majority’s 

“unfounded assumptions” about their lives, 

shines through every word of his dissent.  

V DIVERSITY OF THE BENCH  

Justice Marshall’s understanding of people’s 

lives is not something to be learnt at schools, 

colleges and universities. It comes about from 

living life. Our Constitutional Court has 

pondered this link between judges’ life 

experiences and fair outcomes. In Sarfu a 

litigant applied for the recusal of several 

Justices of the Constitutional Court on the 

grounds of alleged bias. The court 

unequivocally held that “it is appropriate for 

[j]udges to bring their own life experience to the 

adjudication process”.  

This links up with what for me is quite crucial. 

That is, judiciaries of constitutional 

democracies should be diverse. The 

importance of diversity on the bench can 

hardly be overstated. Only just over two 

decades ago, South Africa’s judiciary was 

predominantly white and male. To the black 

majority, courts could not always be trusted to 

dispense justice, particularly in matters where 

white and state interests were at issue.  

Also, because of the near homogeneity of the 

bench, the black majority could not be blamed 

for – at times – thinking that cases were 

decided on mere racial stereotypes and 

outright racism. It may sound like urban legend 

today to repeat the story that a judge actually 

made a finding that black people see better at 

night than white people. In his own words:  

“[i]t is well known from the 

experience of this Court that Natives 

can, and do, recognise people they 



know in comparative darkness 

which, for a European, would make 

recognition quite impossible.”  

In its own strange way, this reasoning may well 

have been meant to be complimentary. 

Fortunately, it was rightly rejected by the then 

Appellate Division. But that does not detract 

from the fact that more stereotypes must have 

influenced many other outcomes. And the 

Appellate Division itself could not have been 

immune from the stereotypes.  

This demonstrates that many a decision was 

influenced by a specific outlook on life. 

Because of the sameness of race and gender 

and similarity in background, this outlook on 

life must have been generally similar. There 

was generally no differing voice to counter the 

stereotypes; this particular outlook on life; 

these life experiences. Parliamentary 

supremacy aside, the black majority could not 

justifiably be criticised for being suspicious of 

the white judiciary and even questioning the 

very existence of justice under it, particularly 

where white and state interests were at issue.  

Diversity in the composition of the bench 

serves at least two purposes. The first is 

functional. The second concerns the legitimacy 

of the judiciary as a public institution.  

From what I have said, you would have had 

glimpses of the functional value that diversity 

serves. A homogenous bench may – because 

of similar life experiences and a similar outlook 

on life – be completely oblivious to a factor that 

is crucial to the resolution of a dispute before it 

and which would have been quite obvious to a 

judge of a different background.  

At the risk of being criticised for being no more 

than anecdotal, let me again be practical. I am 

reminded of my early days in legal practice 

when I used to do a fair amount of trial work. I 

particularly recall my annoyance at what I 

would witness not infrequently before some 

white judges in cases where the decisive facts 

had taken place at night in a room only lit by 

candlelight.  

Annoyed by the questions that would be asked 

in trying to establish whether a witness could 

really have been able to identify the culprit, I 

would often think back to my early days 

growing up in the impoverished village of Njijini 

in the rural town of Mount Frere in the Eastern 

Cape. The entire village did not have 

electricity. At night people relied on candles 

and – at very few homes – paraffin (or 

kerosene) lamps. During my entire primary 

schooling, I studied under candlelight. I 

communed with my parents, siblings and many 

cousins who lived with us under candlelight. Of 

course, I could see them. Of course, I could 

see, read and understand the letters, words 

and sentences in my books when studying; if it 

were otherwise, I would not be sitting on the 

Constitutional Court bench today. This makes 

one wonder: are dinners by candlelight meant 

for you not to see your date?  

This one example of my own personal 

experiences in court demonstrates how a 

particular outlook on life or life experiences 

may influence how justice is meted out. 

Somebody with my experience would 

approach evidence of identification in this 

context differently. I should not be understood 

to suggest that identity – where it is contested 

– should not be tested thoroughly. What I am 

quarrelling with is the exaggeration that one 

virtually cannot see in a candlelit room. 

A last anecdote to emphasise the point. As a 

young advocate I represented an accused who 

contested the admission of a confession he 

was alleged to have made freely and 

voluntarily. His basis was that the confession 

had been extracted by means of severe torture 

by the police. In the ensuing trial-within-a-trial 

my client told a heart-wrenching story of the 

gruesome and prolonged torture he was 

subjected to. At some point whilst he was 

giving details of the torture, the judge, who 

could be quite dramatic, stopped him dead in 



his tracks and asked in his high-pitched voice, 

‘Did you die?’  

The subtext was obviously that there was no 

way someone could be subjected to that much 

torture and survive to tell the tale. And yet – on 

my assessment – from the countless accounts 

of apartheid era torture that many of us used to 

hear, the torture that my client was describing 

did not in any way stand apart. It seemed to me 

that the judge lived in another world. 

I should not be misunderstood. It was perfectly 

within the judge’s remit to determine the 

veracity of the accused’s story. But it was quite 

another for him to appear to proceed from the 

premise that torture of that magnitude did not 

occur at all or – if it did – that nobody could 

survive it. This again illustrates how one’s 

exposure to certain experiences or lack of it 

may influence one’s approach to adjudication.  

A proper response to a lived or intimately 

observed experience comes more readily and 

naturally than where the experience is learnt 

fleetingly or encountered in the context of 

litigation. In fact, where the experience has not 

been lived or observed intimately, one may not 

even be alive to the fact that the situation calls 

for a particular response. The opinion of 

Justice Thurgood Marshall in the Kras matter 

illustrates this very point.  

As we all know, Sir Sydney Kentridge was 

appointed to act in the Constitutional Court 

when it was first established. He says of the 

diversity of the first intake of that Court:  

“This diversity illuminated our 

conferences especially when 

competing interests, individual, 

governmental and social, had to be 

weighed. I have no doubt that this 

diversity gave the court as a whole a 

maturity of judgment it would not 

otherwise have had. Yet no-one, 

black, white, male or female was 

representing any constituency.”  

Diversity also serves to legitimise the bench. In 

a society that is not homogenous, no matter 

how well-meaning and how admirably a 

homogenous bench may dispense justice, I 

would be surprised if that bench would enjoy 

legitimacy in the eyes of those segments of the 

population that have no representation on it. 

They are unlikely to own it and – worse still – 

they may view its decisions with suspicion. It is 

in this context that the words of South Africa’s 

world acclaimed statesman, President 

Mandela, commonly referred to as his “first 

speech from the dock”, bear relevance. He 

famously said:  

“Why is it that in this courtroom I face 

a white magistrate, am confronted by 

a white prosecutor, and escorted into 

the dock by a white orderly? Can 

anyone honestly and seriously 

suggest that in this type of 

atmosphere the scales of justice are 

evenly balanced? … Why is it that no 

African in the history of this country 

has ever had the honour of being 

tried by his own kith and kin, by his 

own flesh and blood? … It makes me 

feel that I am a black man in a white 

man’s court.”  

My proposition here is, of course, not confined 

to race. More on the reach of diversity later. 

The question of the legitimacy of the bench 

assumes even greater importance in the 

context of South Africa’s history where 

apartheid-era judges – subject to some 

exceptions – were viewed as applying 

apartheid laws too readily. Hoexter says:  

“Much has been written about the 

inability or refusal of most South 

African judges, for much of the 

twentieth century, to stand up to the 

increasingly oppressive tactics of the 

government. Major studies have 

recorded the judges’ submission or 

capitulation to the legislature and 

executive at various stages of our 



history. These studies have recorded 

moral and legal victories too, for 

there were some inspiring cases in 

which the courts refused to knuckle 

under, or came courageously to the 

aid of oppressed people. However, 

there is no denying the pervasive 

tendency, particularly from the mid-

1950s, towards extreme judicial 

restraint and undue deference to 

both legislature and executive – an 

executive-mindedness that was 

especially evident in administrative 

law.”  

Surely then, the new democratic order had to 

make sure that the judiciary was legitimised. 

There was a recognition that the judiciary 

would be enormously empowered by the new 

constitutional order that was to do away with 

parliamentary sovereignty and usher in a new 

power of constitutional review: a power to 

invalidate Acts of Parliament. Given its track 

record, however, the largely white, male and 

conservative judiciary could not be trusted to 

wield such a power. This was one of the 

reasons for the establishment of a new 

Constitutional Court.  

It is against this backdrop that I say – even 

purely at the level of legitimacy – there is a 

need for a diverse and transformed judiciary in 

contemporary South Africa. That, to me, is 

axiomatic.  

Unsurprisingly, s 174(2) of the Constitution 

provides that  

“[t]he need for the judiciary to reflect 

broadly the racial and gender 

composition of South Africa must be 

considered when judicial officers are 

appointed.” 

Based on the above thesis, this is not a mere 

numbers game. It is a means to an end, that 

end being the attainment of at least the twin 

purposes I have dealt with, namely, functional 

value and legitimacy. Sir Sydney Kentridge 

said:  

“Diversity in a court of final appeal is 

in my view a good in itself. This does 

not mean that a woman judge on the 

panel or a judge from a different 

ethnic background will necessarily 

decide a case differently from a white 

male judge. But their presence could 

enrich the court.”  

What Sir Sydney says here underscores a 

point that I should perhaps make. In courts of 

first instance, diversity plays a more significant 

role in the second of the two purposes I have 

mentioned: that of legitimising the judiciary as 

a single institution. The functional purpose of 

diversity plays a lesser role in courts of first 

instance. That is so because at first instance – 

with the exception of those very few occasions 

where a Full Court comprising three judges 

may be constituted – there can only be one 

judge. That judge will come with her or his 

individual attributes and bring them to bear in 

her or his decision-making. There will be no 

colleague to test or question her or him.  

In a Kras-type case, for example, that judge’s 

outlook on life may be exactly like that of the 

majority in Kras. If a litigant happens to appear 

before a judge who belongs to a categorisation 

other than hers or his, whether it be one of 

race, gender, or any other, of course she or he 

cannot legitimately complain and seek the 

judge’s recusal purely on the basis of the 

difference in categorisation. A litigant must be 

content with the judge he or she has drawn.  

VI WHAT IS THIS DIVERSITY?  

Of course, s 174(2) of the Constitution refers to 

gender and race only. But that does not mean 

South Africa’s Judicial Service Commission – 

which interviews and recommends candidates 

for judicial appointment by the President – 

would necessarily limit itself to considerations 

of race and gender. Diversity – in a much 

broader sense – may be of relevance.  



What then is the fuller import of this notion? 

This is not an easy question to answer. But, for 

a bench to be truly diverse, it must – as far as 

possible – comprise as many of the readily 

identifiable categories of people in a 

population. The categories may be along the 

lines of race, gender, ethnicity, language, 

culture, religion and sexual orientation. This is 

by no means meant to be exhaustive. And the 

relevance of each of these may differ 

according to the context and legal system of a 

given nation. The idea is to ensure that the 

bench is so representative as to give a sense 

of ownership and comfort to the general 

populace when it tackles all manner of issues, 

be it issues relating to race, homophobic laws 

and practices, patriarchy or any other.  

VII LIMITS TO JUDGING ACCORDING 

TO LIFE EXPERIENCE  

A word of caution. In the words of Kriegler J 

and Sir Sydney Kentridge, a judge has or 

represents no constituency. He or she must 

never take an a priori (pre-determined or 

instinctive) position in favour of a particular 

party or interest. A judge must never say,  

“Having grown up poor, I will decide 

this case in favour of this poor 

plaintiff”  

or  

“I will seize this chance to decide in 

favour of my fellow black man”  

or  

“I must strike a blow for this woman 

because I too am a woman”.  

Finding reasons for a pre-determined outcome 

makes a mockery of judging. It amounts to 

judicial dishonesty and breaches the oath of 

judicial office. That is emphatically not what I 

am advocating. What I am talking about is 

more the instinctive response to a situation 

brought about by one’s entire make-up; the 

subconscious influence of one’s life 

experience in the adjudicative process. 

Indeed, to demonstrate that this is not about 

consciously allowing oneself to be prejudiced 

by one’s life experience or outlook on life, the 

words of Justice Cardozo bear repetition:  

“Deep below consciousness are 

other forces, the likes and the 

dislikes, the predilections and the 

prejudices, the complex of instincts 

and emotions and habits and 

convictions, which make the 

[person], whether [she or he] be 

litigant or judge.”  

The operative words are “below 

consciousness”. 

VIII CONCLUSION  

I have endeavoured to show that there is no 
conflict between the oath that each judge takes 
on assuming office and drawing on her or his 
life experience and personal attributes in the 
adjudicative process. If we accept this – as 
indeed we must – then we have a duty to 
constitute our judiciary such that they are as 
diverse as is reasonably possible. In doing so, 
we broaden the range of voices that contribute 
to the “maturity of judgment” that Sir Sydney 
described about the Constitutional Court. As 
long as judges adhere firmly to the 
requirements of judicial independence, 
integrity and accountability, judging according 
to their own make-up and life experience does 
not imperil the administration of justice. 


