IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case no: 13394/18

In the matter between:

COUNGIL FOR THE ADVANCEMENT OF THE

SOUTH AFRICAN CONSTITUTION Applicant

and

THE PUBLIC PROTECTOR First Respondent
FILING NOTICE

SIRS,

KINDLY TAKE NOTICE that the Applicant hereby files its Practice Note.

\ ‘-(M\JWJ :

"APPLICANT'S ATTORNEYS
LEGAL RESOURCES CENTRE
11" Floor, Aqua Sky Towers
275 Anton Lembede Street
Durban
Tel: 031 3017572
Email: sharita@lrc.org.za
Ref: S Samuel

Dated at Durban on this 8 Day of August 2018.




TO:

AND TO:

C/O Gilfillan Du Plessis Inc

1% Floor LHR Building

357 Visagie Street

Pretoria

Tel: 012 320 2943

Fax: 012 320 6852

Email: louise@communitylaw.co.za
Ref: LRC/COR/LOU/JT0

THE REGISTRAR OF THE ABOVE HONOURABLE COURT
PRETORIA

TSHISEVE GWINA RATSHIMBILANI INC
Respondent’s Attorneys

6™ Floor, Vdara

41 Rivonia Road

Sandhurst

Sandton

2196

Tel: (011) 243 5072

Email: hgovind@tgrattorneys.co.za

G/O DAMONS MAGARDIE RICHARDSON ATTORNEYS
Suite 103, First Floor, Dunbrook Place

151 Nicolson Street

Cnr Duncan and Nicolson Streets

Brooklyn, Pretoria

0181

Tel: (012) 346 6202

Eax to Email; 086 617 7125

Ref: Ms Mari Moolman




IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG LOCAL DIVISION, PRETORIA)

CASE NO: 13394/18

In the matter between:

COUNCIL FOR THE ADVANCEMENT OF THE

SOUTH AFRICAN CONSTITUTION Applicant
and
THE PUBLIC PROTECTOR Respondent

CASAC’S PRACTICE NOTE

1 Counsel for the Applicant:

Michelle le Roux
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E-mail: michellemleroux@mac.com

Michael Mbikiwa

Tel: 011 263 9065
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2 Counsel for the Respondent

Unknown

3 Nature of the matterand relief sought

3.1  The Applicant (‘CASAC") secks an order:




3.1.3

Declaring that, in investigating and reporting on the Vrede Dairy
Project for purposes of her Report No 31 of 2017/18, dated 8
February 2018, the Public Protector failed in her duties under
sections 6 and 7 of the Public Protector Act 23 of 1994 (the

«“pPublic Protector Act”) and section 182 of the Constitution.

Reviewing and setting aside, and declaring unconstitutional,
untawful and invalid, the Public Protector's Report No 31 of

2017/18, dated 8 February 2018.

Directing the Public Protector to pay the costs of the application
on an attorney-client scale in her personal capacity, alternatively

in her official capacity.

|ssues to be decided

41 Whether, in investigating and reporting on the Vrede Dairy Project, the

Public Protector failed in her duties under sections 6 and 7 of the Public

Protector Act and section 182 of the Constitution. In particular:

4.1.1

Whether the Repott is unlawful and unconstitutional insofar as
the Public Protector failed properly to investigate the complaints
of 12 September 2013 and 28 March 2014, failed to investigate
the complaint of 10 May 2016 at all, and failed to devise a

remedy that was appropriate, proper, fitting, suitable or effective.



4.1.2

4.1.3

Whether the Report is irrational in that the failings in the Report
were not rationally related to the purposes of the Public

Protector's powers to investigate and report.

Whether the Report is marred by bad faith and ulterior purposes
insofar as the Public Protector sought deliberately to protect

high-ranking officials.

42 Whether the Public Protector should pay the costs of the application in

her personal capacity on a punitive scale.

Summary of the Applicant’s main contentions

51 CASAC will submit that:

il

5.1.2

5.1.3

The Public Protector has a duty to investigate a complaint and
make use of her statutory powers where there is prima facie

evidence of corruption.

The Public Protector has a duty to take remedial action that

provides a proper, fitting, suitable and effective remedy.

In respect of the Vrede Dairy Project, the Public Protector acted

unconstitutionally, unlawfully and irrationally, in that she:

(a) failed properly to investigate the complaints that were made

to her on 12 September 2013 and 28 March 2014,




(b) impermissibly ignored, without sufficient basis, the complaint
of 10 May 2016, which included direct allegations against the

Office of Premier Ace Magashule;

(c) ignored the contents of reports regarding the unlawful
involvement of the Gupta family in the Vrede Dairy Project,

and thus of corruption;

(d) as regards remedial action, placed Mr Ace Magashule in
charge of disciplinary proceedings, and Mr Peter Thabethe
in charge of training and other measures, and thus failed to
devise a remedy that was appropriate, proper, fitting,

suitable or effective.

In addition, the Public Protector acted in bad faith and for an
improper purpose, in that she made material alterations to a
Provisional Report prepared by her predecessor, Adv Thuli
Madonsela, and in doing so watered-down the Report in an

attempt to protect high-ranking officials.

Given that she has acted in bad faith, and breached her duty of
candour with the court, it is appropriate that a personal and

punitive costs order is granted against the Public Protector.




Probable duration

6.1 By arrangement with the Deputy Judge President, this application will be
heard jointly with the application brought by the Democratic Alliance

against the Public Protector under case number 11311/2018.

6.2 ltis anticipated that the hearing of the two applications will take no longer

than two days.

Urgency

7.1 The matter is not urgent.

Papers to be read

8.1  While all the papers should be read, essential parts of the papers and the

Rule 53 Record are those cited in CASAC's heads of argument.

MICHELLE LE ROUX
MICHAEL MBIKIWA
Counsel for the Applicant
Chambers, Johannesburg

6 August 2018
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INTRODUCTION

1 The Public Protector is charged with upholding the Constitution and vindicating
the public interest. She is “enjoined to actively discover the fruth”.}) Hers is an
institution that is “pivofal to the facilitation of good govemance in our

constitutional dispensation’”?

2 On 8 February 2018, the Public Protector released a report entitled “Allegations
of maladministration against the Free State Department of Agriculture — Vrede
Integrated Dairy Project (‘the Report").3 The Report is the culmination of
nearly four years of investigation into allegations of widespread corruption,
maladministration and impropriety in respect of the Vrede Integrated Dairy

Project (“the Project’).

3 The Report is marred by fundamental irregularities. As we demonstrate in
these submissions, it is startlingly superficial and limited. On its own version, it
simply ignores compelling evidence, widely available in the public domain, of
looting of state coffers with the complicity, if not direct involvement, of senior
government officials. it effectively whitewashes serious allegations of corruption
against state officials — transgressions that lie at the very heart of the Public

Protector's constitutional and legislative mandate.

- —

1 pyplic Protector v Mail & Guardian Ltd and Others 2011 (4) SA 420 (SCA) ("Mall & Guardian”) para 1.

2 Economic Freedom Fighters v Speaker of the National Assembly and Others, Democratic Alliance v Speaker
of the National Assembly and Others 2016 (3) SA 580 (CC) ('"EFF") para 50.

8 Founding affidavit Vol 1 p8 para 10; PN3 Vol 2 pp85-149.




Moreover, and most troublingly, the Rule 53 record provided by the Public
Protector revealed that she watered down an earlier, provisional version of the
Report prepared by her predecessor, Advocate Thuli Madonsela. The only
reasonable inference from this downward revision of the provisional Report is

that she deliberately sought to protect senior government officials.

This application, brought by the Council for the Advancement of the South
African Constitution (‘CASAC”) in its own and the public’s interest, seeks a
declarator that, in investigating and reporting on the Vrede Dairy Project, the
Public Protector failed in her duties. In addition, it seeks to have the Report
reviewed, declared unconstitutional, unlawful and invalid, and set aside, and
that punitive costs be imposed on the Public Protector in her personal

capacity.’
These submissions are structured as follows:

6.1  First, we provide a synopsis of the factual background to this matter.

6.2 Second, we describe the constitutional and statutory framework within

which the Public Protector operates, including her powers and duties.

6.3 Third, we detail the fundamental flaws in the Report, including the

unexplained alterations to the Provisional Report.

6.4 Fourth, we explain why the Public Protector’s defences — which impliedly
concede the irrationality and unlawfulness of the Report — are

unsustainable.

- -

4 amended notice of motion Vol 5 p411.
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6.5 Fifth, we set out CASAC's grounds of review under the principle of

legality.

66 Sixth, we explain the declaratory and review relief sought by CASAC in

these proceedings.

6.7 Sixth, we address the question of costs.

FACTUAL BACKGROUND

7

The factual background is dealt with comprehensively in CASAC’s founding,
supplementary and replying affidavits. This section seeks to highlight only the

most pertinent details.

The Vrede Dairy Project

10

in 2012, the Free State Department of Agriculture (“the Department’) launched
a provincial policy intervention, purportedly gimed at revitalizing the Free State

agricultural sector through investment in various initiatives.

The Vrede Dairy Project was identified as a flagship project of this intervention,
intended to uplift the Viede community through sustainable job creation

opportunities.”

In April 2012, Estina (Pty) Ltd (“Estina”), which presented itself — falsely, it

would turn out — as being in partnership with an Indian company with technical

e ——————

5 pounding affidavit Vol 1 p9 para 14.



11

12

13

14

expertise, submitted a business proposal for the establishment and

management of the Vrede Dairy Projeo’t.6

In early July 2012, the Department appointed Estina to establish and manage

the Vrede Dairy Project.”

Pursuant to the damning findings of a National Treasury investigation — detailed
below — the Department cancelled its contract with Estina on 13 August 2014,

with the Free State Development Corporation (“FDC”) taking over the Project.8

Notwithstanding this, from 18 April 2013 t0 5 May 2016 the Department paid
Estina a total of R220 202 652 for goods and services purportedly delivered for
the establishment and management of the Project. This was despite the

Project’s complete failure to achieve its intended purpose or objec:tive.9

In as early as May and June 2013, investigative journalists at amaBhungane
reported that there were serious doubts about the Project’s viability, and that its
“links to the controversial Gupta family appear to be increasingly clear’.'® The
thrust of the articles was that, from at least June 2013, long before any
complaints had been lodged with the Public Protector, there were strong

indications that the Gupta family — who were close to former Premier Ace

___,____.———-—_______——-

Founding affidavit Vol 1 pp9-10 para 15.

Founding affidavit Vol 1 pp10-11 para 17.

Founding affidavit Vol 4 p11 para 18.

Founding affidavit Vol 1 p11 para 19.

Founding affidavit Vol 1 p16 para 28; PN6 Vol 3 pp207-209; PN7 Vol 3 pp210-215.




Magashule and his son — had actively played a role behind the scenes in the

Project.”

The National Treasury investigation

15 On the strength of the amaBhungane report dated 14 June 2013, National
Treasury commissioned an investigation into the Department's contracts with
Estina. In its Report, completed in January 2014,'> ENS Forensics (Pty) Lid
made damning findings regarding the conduct of specific officials within the

Department.”

15.4 The Head of Department, Mr Peter Thabethe was involved at “every
stage of the identification and appointment of Estina/Paras”, including by
signing the 99-year rent-free lease in Estina’s favour, and the agreement

with Estina.

15.2 The Department made payment to Estina without any form of oversight,

and without verifying how funds were spent.

15.3 Despite the Project having been justified on the basis of the beneficiaries
who would benefit from it, the Department paid R114 million to Estina

pefore identifying any beneficiaries.

154 Free State Premier, Mr Ace Magashule, and former MEC for Agriculture,

Mr Mosebenzi Zwane were identified as involved in various suspicious

" Eounding affidavit Vol 1 p17 para 29.

2 The Report is dated January 2013, but this must be in error, as the article pursuant to which it was
commissioned was in June 2013, and the investigation, including site visits, was conducted during the latter
part of 2013.

3 PN14 Vol5 p447; Supplemeniary founding affidavit Vol 5 p414 para 13; Founding affidavit Vol 1 p1Q para 17.

Whee ]
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aspects of the Project. In particular, they enabled, authorised and

encouraged Mr Thabethe to carry out the implementation of the Project.

15.5 Both Mr Magashule and Mr 7wane were involved in concluding the 99-

year rent-free lease agreement with Estina.

15.6 Mr Magashule signed a delegation of authority to Mr Zwane to conclude
a rental agreement betwéen the Department and the municipality. Mr

7wane then delegated further authority to Mr Thabethe.

157 The Provincial Executive Committee, which Mr Magashule headed, then
approved Mr Thabethe's request 10 implement the Project, and
supported the sourcing of additional funding of R84 million from the

province.

15.8 Mr Zwane, as MEC for Agriculture, personally contacted the MEC for

Finance to request an urgent, expedited R30 million payment to Estina.

In light of these damning findings, tMM’: recommended

that disciplinary action be taken against:“

16.1 Mr Thabethe for concluding the unlawful agreement on behalf of the
Department, and for committing funds to the Project on the Department’'s

behalf when they were not available; and

16.2 the Chief Financial Officer, Ms Dhlamini, for failing to put in place proper

financial oversight and controls.

e
14 pN14 Vol 5 p480; Supplementary founding affidavit Vol § p419 para 13.



The complaints

17 Between 2013 and 2016, a Member representing the Democratic Alliance in the

Free State provincial legislature, Dr Roy Jankielsohn MP (the “Complainant”)

lodged a series of complaints with the Public Protector concerning the Project:

17.1

17.2

17.3

On 12 September 2013, the Complainant alleged maladministration in
respect of the agreement between the Free State Province, Estina and

its business partner.’®

On 28 March 2014, the Complainant submitted a further complaint,
alleging that the government investment of R342 million was subject to
hugely inflated costs; that compliance with environmental requirements
was imperilled; and that between 40 and 100 cows had died and their
carcases dumped in a stream running into the Vrede water catchment

area.'®

On 10 May 2016 the Complainant submitted yet another complaint,

including further allegations that''—
17.3.1 Estina’s appointment fell afoul of state procurement processes,

17.3.2 Estina misrepresented itself as being in partnership with Paras,
a large Indian company, which could not have been overlooked
by those who approved the project (including former Premier

Ace Magashule's office);

15 Founding affidavit Vol 1 pp12-13 para 25,
8 Eounding affidavit Vol 1 p13 para 21.2.
17 Eounding affidavit Vol 1 p16 para 21.3.




17.3.3 Estina being both partner and implementing agent on the Project

was highly irregular;

17.3.4 it appeared that Estina received R183 million for the construction

of infrastructure and purchasing of cattle at inflated costs;

17.3.56 Estina was permitted to abscond from the Project without any

accountability, once the FDC took over its management role;
17.3.6 the intended beneficiaries of the Project had been sidelined;

17.3.7 serious irregularities revealed by the National Treasury
investigation against the HOD and Chief Financial Officer had
been simply ignored by the provincial government and former

Premier Ace Magashule; and

17.3.8 the Department continued to make monthly payments even after

FDC had taken over the Project.

The #GuptalLeaks

18 In 2017, hundreds of thousands of emails revealed the Gupta family’'s
seeimingly corrupt business dealings with the state and politicians (“the
ifJ'E(E-upf\:a\Lee\ks”).18 These emails were reported on at length by investigative
journalists. They corroborated the earlier 2013 reporis that the Project was

marred not only by serious irregularities, but also by corruption.

-
18 Eounding affidavit Vol 1 p15 para 25,



S

19 Indeed, in mid-2017 — more than six months before the Public Protector
released her Report — three further investigative reports were published in the

media.'®

19.1 These reports, based on the emails in the #GuptalLeaks, provided
substantial and compelling evidence of something far more nefarious and

endemic at the Project than irregular procurement by untrained officials.

19.2 They illustrated that the Gupta family exercised control over the Vrede
Dairy Farm contract, that millions of taxpayer rands were pilfered from
the public purse, and that senior provincial officials — including HOD
Peter Thabethe, MEC Mosebenzi Zwane and Premier Ace Magashule -

may have been complicit.

19.3 In other words, they constituted prima facie evidence of fraud, corruption,
theft and money laundering in relation fo the Vrede Dairy Farm that

implicated senior state officials.

The Public Protector’s Report

20 On 8 February 2018, the Public Protector published her Report?® Contrary to
her ordinary practice of holding a media briefing to announce and explain her
reports, she surreptitiously only made the Report available on her official

website 2’

e
19 pounding affidavit Vol 1 pp17-20 para 30; PN8 Vol 3 pp216-220; PN9Y Vol 3 pp221-224; eN10 Vol 3 pp225-

230.
20 Eounding affidavit Vol 1 p24 para 40; PN3 pp85-149,
21 Founding affidavit Vol 1 p24 para 40.



21

22

23

10

in contrast to the scope of her predecessor’s provisional Report, the Report

was limited to three largely proced ural issues only:

21.1 First, whether the Department improperly entered into a Public Private
partnership (“PPP") agreement for the implementation of the Vrede Dairy

Project.””

212 Second, whether the Department failed to manage and monitor
implementation of the terms of the agreement in relation to budget

evaluation, expenditure control and performance by Estina.”®

24.3 Third, whether the prices for goods and services (particularly in respect
of construction, processing equipment, procurement of cattle and

administration costs) were inflated 2

On the first issue, the Public Protector concluded, plainly irrationally, that
because no ‘PPP had been registered, the agreement did not constitute a
PPP .28 Of course, a failure to register makes the Project a non-compliant and

irregular PPP; it does not alter its character as a PPP.

On the second issue, the Public Protector found that the Department had
indeed failed properly to manage and monitor the implementation of the
agreement in relation to the evaluation, expenditure control and performance by

Estina, and that this amounted to gross administration and maladminis’craﬁtion.26

S
Founding affidavit Vol 1 p26 para 44.
Founding affidavit Vol 1 p28 para 45.
Founding affidavit Vol 1 p29-30 para 46.
Founding affidavit Vol 1 p26-27 para 44.
Founding affidavit Vol 1 pp28-29 para -45.

e
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24 On the third issue, the Public Protector declined to make a definitive finding,

25

26

instead concluding that “it was difficult for the Public Protector to make or draw

an inference that prices of goods and services were inflated.”’

Lastly, the Public Protector directed that, to address systemic procurement
management deficiencies and irregular expenditure, the very senior officials
who are tainted by allegations of egregious corruption and malfeasance must

take remedial steps.”

Conspicuously absent from the Report were any findings relating to the high
level politicians that played a central role in the Project, nor any consideration
of the notorious scandal reported on in the media regarding the flow of funds

from the Project to the Gupta family.

The review application

27

28

On 23 February 2018, CASAC filed an application seeking to review and set

aside the Public Protector’s Report.?

On 8 March 2018, the Public Protector delivered a notice to abide the decision
of the Court. She thus acknowledged the unlawfuiness of her investigation and

Report.

I

27 Eounding affidavit Vol 1 pp29-30 para 46.
% counding affidavit Vol 1 pp30-31 para 47.

2 Notice of motion Vol 1 ppi-4.
30 Notice to abide Vol 3 pp260-263.

e —————
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29 On 23 March 2018, the Public Protector delivered the record of her decision, in

30

31

SZ

32
Ee)
a4

35

terms of Rule 53(4), together with an affidavit setting out her reasons.”’ She still
did not oppose the application. Instead, she cited budgetary and capacity

constraints as the reasons for the deficiencies in her Report.

In April 2018, the Public Protector was summoned before the Portfolio
Committee. She undertook, at the Portfolio Commitiee’s request, to re-
investigate the nature and extent of the involvement of politicians in the
Project.* Again, this effectively confirmed the unlawfulness and deficiencies of

the Report.

On 24 April 2018, CASAC filed its supplementary founding affidavit™® and
amended notice of motion.®* In light of the contents of the record, it
supplemented its grounds of review to include allegations of improper purpose
and bad faith. It also sought a personal and punitive costs order against the

Public Protector.

On 7 May 2018, the Public Protector filed a notice of intention fo oppose.35 But
when, on 15 June 2018, she filed her answering affidavit,*® she did not merely
oppose the new relief. Instead, in an unexplained about-turn, she sought to

defend the lawfulness of her decision and Report in all respects.

I —————

Rule 53(1)(b) affidavit Vol 3 pp264-270.
Answering affidavit Vol 8 p735 para 64.
Supplementary founding affidavit Vol 5 p414.
Amended notice of motion Vol & pai1.
Notice of intention to oppose Vol 8 p688.
Answering affidavit Vol 8 p691.
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CONSTITUTIONAL AND STATUTORY FRAMEWORK

The Public Protector’'s mandate

33 Section 181 of the Constitution establishes six vital institutions charged with

“strengthen(ing] constitutional democracy of the Republic’.  The Public

Protector is one such institution. It requires its independence and impartiality to

be “beyond quesz‘ion"37 and is, for that reason, protected by stringent provisions

in the Constitution.

34  Section 182 of the Constitution sets out those provisions:

1)

(2)

(3)
(4)

(5

The Public Protector has the power, as regulated by national
legislation—

(a) ftoinvestigate any conduct in state affairs, or in the public
administration in any sphere of government, that is
alleged or suspected to be improper or to result in any
impropriety or prejudice;

(b)  toreporton that conduct; and
(c)  totake appropriate remedial action.

The Public Protector has the additional powers and functions
prescribed by national legislation.

The Public Protector may not investigate court decisions.

The Public Protector must be accessible to all persons and
communities.

Any report issued by the Public Protector must be open to the
public unless exceptional circumstances, fo be determined in
terms of national legislation, require that a report be kept
confidential.”

3 Ex Parte Chaimperson of the National Assembly: In re Certification of the Amended Text of the Constitution of
the Republic of South Africa, 1096 1997 (2) SA 97 (CC) para 142 (“Second Certification Judgment”).




35

36

37

38

39
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The Constitutional Court has found that the purpose of the Public Protector’s
office is to “ensure that there is an effective public service which maintains a
high standard of professional ethics" %

To this end, the Public Protector is conferred the powers to investigate
grievances of members of the public into any conduct of state affairs; to report
on such conduct; and fo take appropriate remedial action so as to strengthen

constitutional democracy in the Republic.

Her mandate is thus to protect the public from any conduct in public affairs or
government that could result in impropriety, prejudice, untawful enrichment or
corruption, to report on her investigations, and to take appropriate remedial
action. Her constitutional power — and, we submit, her duty — is to investigate

when such impropriety or prejudice is “alleged” or “suspected”.*®

The Public Protector Act 23 of 1994 (the “Public Protector Act’) is the national

legislation passed to give effect to section 182 of the Constitution.

Section 6(4)(a) and 6(5), forming part of “the heart of the Act' *° sets out those
matters that the Public Protector is empowered to investigate:

“(4) The Public Protector shall, be competent-

(a) to investigate, on his or her own initiative or on receipt of a
complaint, any alleged-

a9

a0

Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Consiitution of the Republic of
South Africa 1996 (4) SA 744 (CC) at para 161 ('First Certification Judgment”).

EFF paras 51 and 56; President of the Republic of South Africa v Public Protector and Others ("State
Capture’) 2018 (2) SA 100 (GP) para 74.

Minister of Home Affairs and Another v Public Protector 2018 (3) SA 380 (SCA) (‘Minister of Home Affairs”)
para 22.
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(i) maladministration in connection with the affairs of
government at any level;

(i) abuse or unjustifiable exercise of power or unfait, capricious,
discourteous or other improper conduct or undue delay by a
person performing a public function;

(iij) improper or dishonest act, or omission or offences referred
to in Part 1 to 4, or section 17, 20 or 21 (in so far as it relates
to the aforementioned offences) of Chapter 2 of the
Prevention and Combating of Corrupt Activities Act, 2004,
with respect to public money;

(iv) improper or unlawful enrichment, or receipt of any improper
advantage, or promise of such enrichment or advantage, by
a person as a result of an act or omission in the public
administration or if connection with the affairs of government
at any level or of a person performing a public function; or

(v) actor omission by a person in the employ of government at
any level, or a person performing & public function, which
results in unlawful or improper prejudice to any other person;

(5) In addition to the powers referred fo in subsection (4), the Public
Protector shall on his or her own Initiative or ofi receipt of a
complaint be competent to investigate any alleged-

(a) maladministration in connection with the affairs of any institution

in which the State is the majority or controlling shareholder or of

any public entity as defined in section 1 of the Public Finance
Management Act, 1999 (Act 1 of 1999);

(b) abuse or unjustifiable exercise of power of unfair, capricious,
discourteous or other improper conduct or undue delay by a
person performing a function connected with his or her
employment by an institution or entity contemplated in
paragraph (a);

(c) improper or unlawful enrichment or receipt of any improper
advantage, or promise of such enrichment or advantage, by a
person as a result of an act or omission in connection with the
affairs of an institution or entity contemplated in paragraph (a); or

(d) act or omission by a persoi in the employ of an institution or
entity contemplated in paragraph (a), which results in unlawful or
improper prejudice to any other person.”

40 Section 7 of the Public Protector Act sets out the Public Protector's

investigatory powers. It provides in relevant part as follows:
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“(1) (a) The Public Protector shall have the power, on his or her own initiative

or on receipt of a complaint or an allegation or on the ground of
information that has come to his or her knowledge and which points to
conduct such as referred to in section 6 (4) or (5) of this Act, fo conduct
a preliminary investigation for the purpose of determining the merits of
the complaint, allegation or information and the manner in which the
matter concerned should be dealf with.

(3) (a) The Public Protector may, at any time prior to or during an

investigation, request any person-

(i) at any level of government, subject to any faw governing the terms
and conditions of employment of such person;

(i)} performing a public function, subject to any faw governing the ferms
and conditions of the appointment of such person; or

(iii) otherwise subject to the jurisdiction of the Public Protector,

to assist him or her, under his or her supervision and control, in the
performance of his or her functions with regard to a particular
investigation or investigations in general.

(b)(i) The Public Protector may designate any person fo conduct an

investigation or any part thereof on his or her behalf and to report to
him or her and for that purpose such a person shall have such powers
as the Public Protector may delegate to him or her.

(i) The provisions of section 9 and of the regulations and instructions
issued by the Treasury undersection 76 of the Public Finance
Management Act, 1999 (Act 1 of 1999), in respect of Commissions of
Inquiry, shall apply with the necessary changes in respect of that
person.

(4) (a) For the purposes of conducting an investigation the Public Protector

(5

may direct any person to submit an affidavit or affirmed declaration or
to appear before him or her to give evidence or to produce any
document in his or her possession or under his or her control which
has a bearing on the matter being investigated, and may examine such
person.

(b) The Public Protector or any person duly authorised thereto by him or

her may request an explanation from any person whom he or she
reasonably suspects of having information which has a bearing on a
matter being or to be investigated.

A direction referred to in subsection (4) (a) shall be by way of a
subpoena containing particulars of the matter in connection with which
the person subpoenaed is required fo appear before the Public
Protector and shall be signed by the Public Protector and served on the
person subpoenaed either by a registered letter sent through the post
or by delivery by a person authorised thereto by the Public Protector.
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(6) The Public Protector may require any person appearing as a witness
before him or her under subsection (4) to give evidence on oath or after
having made an affirmation.”

in fulfilling these functions, the Public Protector plays an important role in
establishing and maintaining an “efficient, equitable and ethical public

administration which respects fundamental rights and js accountable to the

proader public.”™

Our courts have held that she is not a “passive adjudicator’ between citizens
and the State. She has an investigative mandate “requiring pro-action in
approptiate Circumstances".“'2 And her investigative powers are “of the widest

ambif’ *® As the SCA has held:

The Act confers upon the Public Protector sweeping powers to
discover information from any person at all. He or she may call for
explanations, on oath or otherwise, from any person, he or she may
require any persof to appear for examination; he or she may call for
the production of documents by any persory, and premises may be
searched and material seized upon a warrant issued by a judicial
officer. Those powers emphasise 0nce again that_the Public
Protector has a proactive function. He or she is expected not to sit
back and wait for proof where there are allegations of malfeasance,
but is enjoined to actively discover the fruth.”™ (Emphasis added.)

Although the Public Protector’s functions are cast as powers, they aré what the
Constitutional Court has described in other contexts as “g power coupled with a

duty to use it if the requisite circumstances were present.”*®

-
Prosident of the Republic of South Africa and Others v South African Rugby Football Union and Others 2000

(1) SA 1 (CC) paras 133-134 ("SARFU")
Mail & Guardian para 9.

EFF para 63.

Mail & Guardian para 11.

South African Police Service v Public Servants Association 2007 (3) SA 521 (CC) para 15; Van Rooyen and
Others v The State and Others (General Council of the Bar of South Africa intervening) 2002 (5) SA 248 (CO)
para 181.
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44 Section 8(3) provides the circumstances in which the Public Protector may

45

46

lawfully refuse to investigate a matter reported to her:

“(3) The Public Protector may refuse to investigate a matter reported
to him or her, if the person ostensibly prejudiced in the matter is-

(a) an officer or employee in the service of the State or is a
person to whom the provisions of the Public Service Act, 1994
(Proclamation 103 of 1994), are applicable and has, In
connection with such matter, not taken all reasonable steps to
exhaust the remedies conferred upon him or her in terms of the
said Public Service Act, 1994; or

(b) prejudiced by conduct referred fo in subsections (4) and (5)
and has not taken all reasonable steps to exhaust his or her
legal remedies in connection with such maiter.”

As the SCA held in Minister of Home Affairs, section 6(3) provides the Public
Protector with an “opt-out’, though only in the circumstances contemplated. The
Public Protector is thus not entitied to decline to take a complaint unless “she
has reason fo do so”. Even where the circumstances in section 6(3) pertain,

“the acceptance of a complaint...is the default position”*¢

Thus, while the Public Protector has the power to investigate pursuant to a
complaint, she also has a duty to do so. She may not simply ignore aspects of
a complaint. She may decide, after a preliminary investigation, that there is no
merit to the claim. Or she may conclude that, on its face, it is insufficiently
important to warrant her further investigation — a conclusion which would then

be subject to judicial scrutiny. But she cannot elect, without sufficient reason, to

do nothing.

4 pinister of Home Affairs para 46.
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Moreover, while she has the power to investigate maladministration, the abuse
or unjustifiable exercise of power, impropriety, dishonesty and corruption by
state officials, she also has a duty to do so where a complaint is made to her,
information reveals the need for investigation, or there are otherwise prima

facie reasons for believing such grounds to exist.

Similarly, while she has the power to take remedial action, she has a duty to
take remedial action that provides a proper, fitting, suitable and effective
remedy. By corollary, it is unlawful and impermissible, pursuant to an
investigation, for the Public Protector to fail to take remedial action where the

failure to do so means there is no proper, fitting, suitable or effective remedy.

Thus, in summary, the Public Protector's mandate is clear: to seek out and
rectify maladministration and corruption, by taking appropriate remedial action
and ensuring good governance following investigation.47 She has wide powers,
and extensive duties, which leave no level of government power above scrutiny
and censure.*® Her institution is critical to the health of our constitutional
democracy — indeed, it is “one of the most invaluable constitutional gifts to our
nation in the fight against corruption, unlawful enrichment, prejudice and
impropriety in State affairs™® — and she is required to act proactively to expose

and eradicate such misconduct in the public service.

50 As the Supreme Court of Appeal has recognised—

-

47 pinister of Home Affairs para 46.
4 EFF para 53.
‘S EFF para 52
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“ftthe office of the Public Protector is an important institution. It
provides what will often be a last defence against bureaucratic
oppression, and against corruption and malfeasance in public office
that are capable of insidiously destroying the nation. if that
institution falfers, or finds itself undermined, the nation loses an
indispensable constitutional guarantee.”

Duty to combat corruption

51

54

53

Furthermore, all organs of state bear a duty to combat corruption. As the

Supreme Court of Appeal has affirmed—

In constitutional democracies, public administrators and State
institutions are guardians of the public weal. In South Africa, that
principle applies to administration in every sphere of government,
organs of State and public enterprises.”

As “guardians of the public weal’ constitutional institutions must act, and must
be seen to act, decisively and swiftly to safeguard the integrity of state

institutions.®

This obligation is takes on singular importance when corruption is involved. As
the Constitutional Court held in Glenister, the state’s duties are specifically

triggered by corruption, or allegations of corruption:

As we have already pointed out, corruption in the polity corrodes the
rights to equality, human dignity, freedom, security of the person and
various socio-economic rights. That corrosion necessarily triggers
the duties section 7(2) imposes on the state. We have also noted
that it is open to the state in fulfilling those duties to choose how best
to combat corruption. That choice must withstand constitutional
scrutiny.”

&1

62

63

Mail & Guardian Ltd para 8.

South African Broadcasting Corporation Soc Lid and others v Democratic Alliance and others (Corruplion
Walch as amicus curiae) [2015] 4 All SA 719 (SCA) ("SABC”) para 2.

Section 237 of the Constitution provides: "All constitutional obligations must be performed diligently and
without delay”.

Glenister v President of the Republic of South Africa and Others 2011 (3) SA 347 (GC) para 200.
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2]

If the duties of the state generally are triggered by corruption, then those of the
Public Protector are especially so. For the Office of the Public Protector is
specifically entrusted with corruption-busting powers and obligations, and is
rightly described as “one of the true crusaders and champions of anti-corruption

and clean governance”.**

Binding remedial action

55

56

57

58

Precisely because of the importance of her role in exposing and eradicating
corruption, our courts have held that the Public Protector has teeth. As the
Constitutional Court has held, “fiff compliance with remedial action taken were
optional, then very few culprits, if any at all, would allow it to have any effect.”™®
It would thus undermine the effectiveness of the office if her directives could be

ignored willy-nilly.%®

Therefore, when the Public Protector takes remedial action, it will, in

appropriate circumstances, be binding.

But, again, with this power comes responsibility. The Public Protector may not
take any remedial action she wishes. She is enjoined to provide a remedy that

is “proper, fitting, suitable and effective” >’

What remedial action to take in a particular case must be informed by the

subject-matter of investigation, and the findings made.*

EFF para 52.
EFF para 56
EFF para 67, State Capture para 29,
EFF para 68.
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59 Remedial action is subject to judicial scrutiny. Where it does not provide a

proper, fitting, suitable and effective remedy, it is susceptible to being reviewed
and set aside on that basis. Indeed, its susceptibility to being reviewed is
sundamental, for it cannot simply be ignored, whatever reservations an affected
party might have about its fairness, appropriateness or lawfulness.”® Until

reviewed and set aside, it is valid and binding.

FATAL FLAWS IN THE PUBLIC PROTECTOR’S INVESTIGATION AND REPORT

60 The Report is deficient on numerous SCOTEs. The Public Protector's

61

investigation was wholly inadequate. In the main, the deficiencies in the Report
relate to the Public Protectors bland conclusions and observations that
procurement prescripts had not been followed — a trite fact already identified in
the National Treasury Report — and her failure to investigate, at all, whether

more serious wrongdoing occurred.

The Report explained that certain issues were “not investigated due to capacity
and financial constraints experience by the Office of the Public Protector”®® On

the Public Protector's own version, she neglected to investigate, inter alia:

61.1 lssues emanating from the complaint of 10 May 2016, on the basis that
these “were already identified and an investigation was at an advance
stage”. This was notwithstanding that the complaint of 10 May 2016

included direct allegations that the Office of the former Premier had

e —————

% CFF para 71.
% EFF para 73.
8 pN3 Vol 2 pp92-93 para (viii).

e ———e——
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simply ignored National Treasury’s findings of gross irregularity, and had

instead approved the contract;
612 The issue of value for money obtained by government;

61.3 Recent newspaper articles which showed evidence of corruption and
theft and which — contrary to the Public Protector's bald claims -

emerged as early as 2013;
61.4 How the money that had been transferred to Estina was spent by it; and

61.5 The issue of beneficiaries who were intended to, but did not, benefit from

the Project.

62 In the following section, we explain why the Public Protector's justifications
regarding resource constraints and the investigation being at an advanced
stage are simply untenable and insufficient explanation for her actions, and
inaction. In the remainder of this section, however, we detail the various

deficiencies in the Public Protector's investigation and Report.

' The failure to investigate the complaints of 12 September 2013 and 28 March
2014

63 First, the Public Protector failed properly to investigate the complaints that were

made to her on 12 September 2013 and 28 March 2014.

63.1 These complainis alleged maladministration and irregularity in the Vrede
Dairy Project. The extent of the alleged irregularity was significant: R342

million had been misspent, without any procurement processes being




63.2

63.3

63.4
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followed.8' On their own, these complaints provided prima facie evidence
that corruption might be involved in clear maladministration and misuse

of public funds.

As the SCA has held, as an anti-corruption watchdog created by the
Constitution, the Public Protector is not a “passive adjudicator’ between

citizens and the State. She has an investigatory mandate “requiring pro-

action in appropriate circumstances”.*?

Moreover, one feature of an investigation by the Public Protector “that
must always exist’ is that the investigation must be conducted “with an
open and enquiring mind".** The SCA explained in detall precisely what it

meant by this:

“That state of mind is one that is open to all possibilities and
reflects upon whether the truth has been told. It is not one that is
unduly suspicious but it is also not one that is unduly believing. It
asks whether the pieces that have been presented fit into pface.
if at first they do not then it asks questions and seeks out
information until they do. It is also not a state of mind that
remains static. If the pieces remain out of place after further
enquiry then it might progress to being a suspicious mind. And if
the pieces still do not fit then it might progress fo conviction that
there is deceit. How it progresses will vary with the exigencies of
the particular case. One question might lead to another, and that
question to yet another, and so it might go on. But whatever the
state of mind that is finally reached, it must always start out as
one that is open and enquiring.”

In the face of evidence of possible corruption, the Public Protector was

obliged to investigate these complaints to their logical conclusion; that is,

Founding affidavit Vol 1 p9 para 21.1.2.
Mail & Guardian paras 9-11.

Mail and Guardian para 21.

Maijl & Guardian para 22.




63.5

25

to ascertain why and to what end there was such maladministration and

flagrant disregard for procurement processes, and who benefitted.

Unfortunately, she took the opposite approach. In blinkered fashion, she
went little further than echoing some of the conclusions of the National
Treasury Report. She thus failed to comply with her constitutional and
statutory obligafions propetly to investigate the comptaints submitted to

her.

The failure to investigate the complaint of 10 May 2016

64

Second, the Public Protector impermissibly ignored, without sufficient basis, the

complaint of 10 May 2046, which included direct allegations against the Office

of Premier Ace Magashule.

64.1

64.2

64.3

As explained above, section 6(4)(a) of the Public Protector Act implies a
duty to investigate a complaint, unless there is sufficient reason not to do

so, where there is prima facie evidence of wrongdoing.

The Complainant’s allegations of 10 May 2016 strongly suggested that
top Free State officials, including former Premier Ace Magashule, were
complicit in broad-scale corruption, maladministration and impropriety.®®
Ignoring this complaint was especially egregious, given the compeliing

evidence of corruption that was in the public domain at that stage.

Not only did the Public Protector ignore this complaint but, as we

demonstrate below, in devising her remedial action she turned a blind

8 Founding affidavit Vol 1 p15 para 23.
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eye to its contents, and placed Mr Magashule in charge of any

subsequent disciplinary proceedings.

64.4 There is no basis in law for the Public Protector to ignore such serious
allegations. Again, in doing so, she failed in her duty as a proactive

investigator with an open and enquiring mind.®

64.5 As we explain in the following section, the Public Protector's glib
responses that the investigation was already at an advanced stage, and

that she had resource constraints, do not assist her.

Ignoring evidence of corruption in the public domain

65 Third, the Public Protector was not entitled merely to “nofe” but ignore the
contents of reports regarding the involvement of the Gupta family in the Vrede

Dairy Project, and thus of clear corruption.

651 The substantial and compelling evidence of the Gupta family’s unlawful
involvement, and the complicity of state officials such as then-MEC
Mosebenzi Zwane, had, contrary to her claim that they surfaced in 2017,
been in the public domain since at least 201357 Indeed, the 2013 article
containing this information was cited in Adv Madonsela's Provisional
Report, before Adv Mkhwebane removed that reference.®® Certainly, Adv

Mkhwebane cannot claim not to have been aware of the allegations.

8 Mail & Guardian paras 9-11.
7 Founding affidavit Vol 1 p para 16.
8 provisional Report Vol 6 p516, para 6.1.8.
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The information was not only relevant, but highly material, to the subject
matter of the Report. The media reports unguestionably provided, at the
very least, prima facie evidence of corruption, looting and state capture in

the very Project she was investigating.

But on her own version, she closed her eyes to those reports.®®  We
submit that she was not entitied to do so and, once again, breached her

duty as a proactive investigator with an open and inquiring mind.

Notably, the National Treasury investigation and report was itself
prompted by an amaBhungane article, which exposed irregular spending
in the Vrede Dairy Project. Understandably, given its constitutional role,
National Treasury's concerns were related mostly to irregular

procurement and public spending.

65.5 The Public Protector can rely on no such justification; her duty is to

unearth and expose corruption. Her failure to take account of public

evidence of corruption is a flagrant abdication of that duty.

The failure to devise an appropriate, proper, fitting, suitable or effective
remedy

66

Fourth, regarding the Public Protector's remedial action, which places Mr

Thabethe in charge of training and other measures, and Mr Magashule in

charge of disciplinary proceedings, the Report failed to devise a remedy that

was appropriate, propef, fitting, suitable or effective.

8  answering affidavit Vol 8 p740 para 86-87; PN3 Vol 2 p93, para (viiiy(d).
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Mr Thabethe was the person most directly implicated in wrongdoing. He
personally signed off on the procurement deviation without believing it
was necessary or required, and atlegedly paid R144 million to Estina
after Treasury's investigation into the Project. % In the circumstances,
how he could be tasked with training on procurement issues is

unfathomable.

For his part, Mr Magashule remained adamant throughout the
investigation that Supply Chain Management processes and

procurement requirements had been followed.”!

However, he and his sons were also directly implicated in the
maladministration and corruption that evidently plagued this Project.”

Indeed, the National Treasury Report found that.”®

66.3.1 Mr Magashule was involved in concluding the highly suspect 99-

year rent-free lease with Estina;

66.3.2 Mr Magashule delegated his authority for the conclusion of the
rental agreement, which was ultimately delegated to Mr

Thabethe; and

66.3.3 the Provincial Executive Committee, which Mr Magashule

headed, approved Mr Thabethe’s request to implement the

Founding affidavit Vol 1 p43 para 66.1.
Founding affidavit Vol 1 p43 para 66.2.
Founding affidavit Vol 1 p44 para 66.3.
Supplementary founding affidavit Vol 5 p419 para 13.
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Project, and supported the sourcing of additional funding of R84

mitlion from the province.

66.4 Yet, astonishingly, Mr Magashule was tasked with overseeing

disciplinary proceedings.

66.5 In devising this remedial action, the Public Protector ignored the prescript
of this Court, which held that where the President and his sons were
implicated in a Public Protector report, “it was not only appropriate, but
necessary for the Public Protector to ensure that someone other than the

President select the head of the commission.”™

66.6 That was because he had “a clear personal interest’, being at the centre
of allegations regarding the Gupta family’s involvement in the
appointment of cabinet ministers, and was thus, together with his son,

“implicated in the state capture Reponf”.75

66.7 Those considerations apply equally here. Mr Thabethe and Mr
Magashule are implicated — and ought to have been more so — in the
Report. It is improper for them to play such prominent roles in the

remedia! action.

Unexplained alterations to the Provisional Report

87 The most troubling aspect of these proceedings arose when the Public

Protector filed the Rule 53 record. This is the fifth, and most grave, irregularity

7 State Capture para 147 (emphasis added).
S Para 142,
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79

30

in the Report: the Public Protector's attempts to protect high-ranking officials by

altering the Provisional Report.

Contained in the Rule 53 record was a Provisional Report that had been
prepared by Adv Mkhwebane’s predecessor, Adv Thuli Madonsela.”® The
Provisional Report revealed that Adv Mkhwebane had made material
alterations to the Provisional Report, and in doing s0 had significantly watered-

down the Final Report.

Three alterations to the Provisional Report are particularly disturbing:

First, Adv Madonsela made direct and targeted findings regarding impropriety,

abuse of power and maladministration, and attributed such conduct to particuiar

individuals, finding that "the conduct of the accounting officer in concluding the
agreement amounts to improper conduct, abuse of power and

maladministration”.””

70.1 Adv Mkhwebane, on the other hand, framed the question whether the
Project was a Public-Private-Partnership (“PPP") as the only issue in
determining whether that agreement was improper”® and, having found
that it was not a PPP, listed her conclusions regarding maladministration

and impropriety as mere “observations”.”

PN15 Vol 6 pp483-561.
Provisional Report p556 para 8.1.4; Supplementary founding affidavit Vol 5 pp422-423 para 23.

p111 para 4.3.1; p121 para 5.1.5; p145 para 6.1.1 and 6.1.2; Supplementary founding affidavil Vol 5 p422
para 22.

Final Report p1456 para 6.1.3; Supplementary founding affidavit Vol 5 p422 para 22.
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70.2 Adv Mkhwebane thus clearly sought to sanitise the findings against

officials in the Department.

Second, Adv Madonsela found that the “/ack of proper monitoring and controf
measures to ensure value for public money expended is the reason for the
discrepancies and this amount to gross negligence, maladministration and
resulted in irrequiar and fruitless expenditure”® However, due to the
Department's “contradictory” evidence, and the inadequacy of the financial
statements that had been provided, she found that a proper accounting forensic

investigation and audit was necessary in respect of inflated prices.81

71.1 Again, Adv Mkhwebane’s final Report sanitised this conclusion
significantly, removing the findings relating to inflated prices, and
concluding instead that it “/s difficutt to determine”™? because of, inter

alia, her resource constraints.

71.2 Despite being difficult to determine, she did not refer the matter for a
proper accounting forensic investigation and audit. Instead, she removed
the adverse findings and removed the necessary remedial action

referring the matter for forensic financial investigation.

72 In its supplementary founding affidavit, CASAC asked that, in the absence of an

explanation from the Public Protector, the Court should draw the inference that

Adv Mkhwebane deliberately curtailed the Report's findings and remedial action

8 provisional Report p568 para 8.3.3; Supplementary founding affidavit Vol 5 p23 para 25.
81 provisional Report p558 para 8.3.2; Supplementary founding affidavit Vol 6 p423 para 25.

%2 Final Report p 147 para 6.3.1; Supplementary founding affidavit Vol 5 p423 para 26.
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in an effort to protect Department officials, and thereby acted for an improper

purpose and in bad faith.®

Remarkably, the Public Protector did not even attempt to explain the first two
alterations to the Report in her answering affidavit. The only plausible inference
and explanation, therefore, is that she removed these findings in bad faith and

for the improper purpose of protecting officials within the Department.

Third, Adv Mkhwebane materially altered the remedial action proposed in the

Provisional Report.

7414 Whereas AdV Madonsela required the Premier and MEC to ensure that
an investigation was initiated into the conduct of the accounting officer of
the Department, Mr Thabe’the,84 Adv Mkhwebane replaced this remedial
action with a requirement that the Premief initiate and institute
disciplinary action against “implicated officials”.®® She thus left it to Mr

Magashule to determine which officials were implicated.

74.2 Whereas Adv Madonsela proposed remedial action requiring the Head of
the Special Investigating Unit (“SIU”) to conduct a forensic investigation
into maladministration, improper conduct by Department officials, and the

unlawful appropriation  or expenditure  of public money,®  Adv

-
£ gupplementary founding affidavit Vol 5 pp423 and 426 paras 24 and 31.

81 prayisional Reporl p559 para g.1.1.1; Supplementary founding affidavit Vol & p424 para 28.1.

85 rinal Report p148 para 7.1; Supplementary founding affidavit Vol 5 p424 para 28.2.

8 provisional Report p560 para 9.1.4: Supplementary founding affidavit Vol & pp424-425 para 28.3.
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Mkhwebane removed this remedial action from the Provisional Report,”

without a trace, and without reason.

74.3 Whereas Adv Madonsela proposed remedial action requiring the Auditor-
General to commission a forensic and due diligence audit, with a view to
verifying all the transfers and expenditure of public money in respect of
the Project,®® Adv Mkhwebane removed this remedial action in the Final
Report, and, as noted above, merely noted that the question of

overpayment was “difficult to determine".®

Her attempts at justifying the alterations to the Report are without basis, and

should be rejected.

In respect of the removal of Mr Thabethe’s name as a person against whom
disciplinary action must be implemented, the Public Protector claims that she
sought to broaden the disciplinary action, s0O that it was not fimited only to Mr

Thabethe.*®

76.1 This lacks any credibility. If Adv Mkhwebane had sought to broaden the
remedial action, while ensuring that Mr Thabethe — who was the most
clearly implicated official — would be subjected to disciplinary
proceedings, she could have retained his name, and included the phrase

“and any other implicated officials”.

—_—

8 Final Report p148 para 7, Supplementary founding affidavit Vol & p425 para 28.4.

8  provisional Report p560 para 9.1.5; Supplementary founding affidavit Vol 5 p425 para 28.5.

8 ginal Report p147 para 6.3; Supplementary founding affidavit Vol 5 p425 para 28.6.

% Answering affidavit Vol 8 p760 para 118.3
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76.2 In addition, this alteration must be understood in the context of Adv
Mkhwebane also excluding from the Report Adv Madonsela’s preliminary
findings that Mr Thabethe had engaged in improper conduct, abuse of
power and maladministration — an alteration that Adv Mkhwebane has

simply not explained.

Regarding the removal of Adv Madonsela’s remedial action referring the matter
for further investigation by the SIU (to conduct a forensic investigation into
serious maladministration, improper conduct and unlawful expenditure) and to
the Auditor-General (to conduct a forensic and due diligence audit verifying the
expenditure of public money), Adv Mkhwebane's explanation is similarly

disingenuous.

It is effectively two-fold.

78.1 First, she claims that the reason that Adv Madonsela referred these
matters for investigation to the SIU was to recover irregular and illegal
expenditure, and that, by the time the final report was finalised, that was
already underway by the Hawks and Asset Forfeiture Unit (the “AFU")

and had thus been “overtaken by events”.”!

78.1.1 But these remedies were removed from the Provisional Report
before the Public Protector was aware of any parallel
investigations. We know that because they had already been
removed the Report when the section 7(9) notices were seni to

the Premier and Mr Thabethe, among others — on 7 June 2017.

ol Answering affidavit Vol 8 p726 para 59.8.
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78.1.2 The Public Protector is thus being disingenuous when she

suggests this as a reason for the removal of the remedial action.

7813 In any event, Adv Mkhwebane is mistaken that the SIU
investigation proposed by Adv Madonsela was only about
recovering irregular and illegal expenditure. While it aimed to
secure the recovery of losses, it expressly included a forensic
investigation into ‘“serious maladministration” and, more
importantly, “the improper conduct by officials of the

Department”

78.1.4 In other words, the investigation into improper conduct by
officials, which the Public Protector claims she could not
undertake previously because of financial and resource
constraints, would have been referred by Adv Madonsela to the
SIU for investigation. Adv Mkhwebane omitted that remedial

action.

782 Second, Adv Mkhwebane also claims that she did not have the legal

power to instruct either the SIU or the Auditor-General to conduct an

investigation.®®

78.2.1 Section 6(4)(c) of the Public Protector Act expressly empowers
the Public Protector, at any time prior to, during or after an
investigation, to refer any matter to the appropriate public body

or authority to make an appropriate recommendation.

92 provisional Report p560 para 9.1.4.1.
% Answering affidavit p726 paragraph 59.9.
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The Public Protector knows this. Indeed, she included the

following in her final Report:

“There is nothing in the Public Protector Act or Ethics Act
that prohibit the Public Protector from instructing another
entity fo conduct further investigation, as she is
empowered by section 6(4)(c)(ii) of the Public Protector
Act' *
The proposition is trite. As this Court held in State Capture, “[iJt
ought to be borne in mind that the Public Protector regularly
instructs members of the executive, including high-ranking
government officials, to exercise discretionary powers assigned
by law to them."* In that case, the Court was provided with no
less than 20 examples where the Public Protector “had

instructed organs of state to perform functions that are ordinarily

left to their discretion".*®

At minimum, the Public Protector plainly committed an error of
law if she believed that she lacked such a power. That would be
igtal to the lawfulness of the Report. But, in truth, the evidence
suggests that she was aware that she possessed the power, but
elected nevertheless fo exclude the remedial action. This can
only have been in an effort to protect high-ranking officials from

scrutiny and thereby avoid holding them accountable.

e e e

%4 rinal Report p108 para 3.4.3.

9  gigte Capture para 83.
9 giate Capture para 83.
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79 In sum, there is simply no plausible reason — and certainly none proffered by
the Public Protector — for her having altered the Provisional Report in the ways

she did, other than to protect implicated officials.

THE PUBLIC PROTECTOR’S UNSUSTAINABLE DEFENCES

80 In shortt, the Public Protector justifies her Report, and the issues she failed to

investigate, on two separate bases.

80.1 First, she claims that resource constraints meant that the investigation

had to be circumscribed in various respects.

80.2 Second, she says that when she came into office, the Report was nearly

complete.

The “resource constraints” defence

81 Together with the Rule 53 Record, the Public Protector filed an affidavit in

terms of Rule 53(1)(b), setting out the “Reasons” for her decision.”’

82 The affidavit did not seek to justify the conclusions she reached. Rather,
premised on her concession (at that stage) that the Report was unlawful, it
simply sought to explain the Report's shortcomings on the basis of financial and
resource constraints. This justification was amplified in the answering affidavit,
notwithstanding that the concession regarding the Report's unlawfuiness was

withdrawn.

-

¥ Respondent’s reasens Vol 3 pp264-270.
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The justification is unsustainable. The Public Protector complains of resource
constraints in only the most abstract and general terms. She has never
explained why those constraints prevented her from investigating this matter
properly. Nor has she explained why she could not have broadened the
complaint to include conduct involving the Guptas and high-ranking officials, or

how much it would have cost her to do so.

And, of course, resource constraints cannot explain why she removed findings

and remedial action from the Provisional Report.

Indeed, many failings in her investigation and Report are entirely resource-
independent. This makes the argument regarding resource constraints a non-

starter,

For example, the Public Protectors investigatory powers enable her to
subpoena individuals, either to testify or to provide sworn statements. She did
not subpoena any witnesses, or ask a single guestion, aimed at determining
whether fraud and corruption by high-ranking officials were involved in the
Project, or regarding the involvement of the Gupta family. Nor did she interview
a single beneficiary to ascertain what they had received. She has never
explained why she could not have taken these minor steps, which would not

have been resource-intensive.

Nor, apart from her disingenuous explanation that she lacked the power to do

so, has she explained why, if she was unable to investigate the complaint fully,
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she did not refer the matter to another organ of state, in terms of section 6(4)(c)

of the Public Protector Act, for further investigation and action.

Most damningly, in its founding affidavit, and again in its supplementary
founding affidavit, CASAC invited the Public Protector to provide a full and frank

account of her resource constraints as they relate to this matter and to explain

“why she could not, af minimum, have put the allegations fo the relevant public

officials fo answer under oath™® and “why she could not, at minimum, put such

allegations to public officials, and the Gupta family itself, to answer under

oath™®

The Public Protector offered nothing in response. CASAC thus noted, in its
replying affidavit, that the resource constraints defence had left numerous

questions unanswered, such as:'®

89.1 Why and how would investigating the issues raised by CASAC have

required more resources?

89.2 If resources were indeed the issue, why could the Public Protector not
have referred those issues to another agency for further investigation as

she is empowered fo do?

89.3 How much would it have cost her to subpoena the relevant individuals
and/or to put the necessary questions regarding corrupt conduct to them

under oath?

% rounding Affidavit, Vol 1 p40 para 64.3; Supplementary founding affidavit Vol 5 p441 para 75.3.2.
% Eounding Affidavit, Vol 1 p42 para 65.3; Supplementary founding affidavit Vol 8 p442 para 75.3.3.

190 Replying affidavit Vol 13 p1161 para 17.1.
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This Court has held that, where allegations are made in a replying affidavit, and
they call for a response — cither because they are untrue or because they
require explanation — then the failure by the respondent to seek leave to deal

with the averments tilts the probabilities in the applicant’s favour.'®'

In this case, CASAC raised issues regarding the inadequacy of the resource
constraints defence for the first time in its founding affidavit. It repeated them in
its supplementary founding affidavit. Given the importance of the defence to
counter an inference of bad faith and improper purpose, the Public Protector
was required to address these issues comprehensively in answer. She did not.

CASAC raised them again in reply. The Public Protector has still not addressed

them.

The probabilities that she has deliberately whitewashed the Report and sought

to protect officials must accordingly be tilted in CASAC’s favour.

This case is unlike Stafe Capture,' where the Public Protector (at the time,
Adv Madonsela) cited a lack of resources for her inability to investigate all the
issues that arose in her “State of Capture Report’. Indeed, a contrast with State
Capture 1s useful for purposes of illustrating the inadeguacy of the Public

Protector's investigation in this case. In that case:

e
101 Fantoush v Refugee Appeal Board and Others 2008 (1) SA 232 (T) para 51.

192 para 46.
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93.1 when faced with a shortage of resources, the Public Protector specifically

and expressly requested additional funds from Government to complete

her investigation;'®

93.2 despite her resource constraints, the Public Protector adopted measures
that made the most of what she had: she combined three complaints into
two phases, carresponded with key parties, interviewed key witnesses,
served those implicated with section 7(9) notices, issued subpoenas and

procured documentation concerning the issues raised;'®

93.3 when the additional funds provided by Government were released late,
and proved inadequate for purposes of a comprehensive investigation,
the Public Protector made full use of her remedial powers and ordered
the establishment of a commission of inquiry headed by a judge selected

by the Chief Justice.'®

Thus, Stafe Capture demonstrates the flaws in the Adv Mkhwebane's resource
constraints defence. It illustrates that, if she was serious about uncovering
potential corruption in respect of the Vrede Dairy Project, there was no reason
for the claimed lack of unidentified resources to constitute an insurmountable

hurdle to investigation and eventual accountability.

To be clear, we do not suggest that the Public Protector needed to establish a

commission of inquiry. But her failure to use her statutory powers to subpoena

198 baras 46 and 163,
1™ para 33.
195 para 58.
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witnesses and ask key guestions, or to use her remedial powers to refer further
elements of investigation to other organs of state, simply cannot be justified by

a lack of resources.

The “report was nearly complete” defence

96 Adv Mkhwebane’s second defence is that she cannot be blamed for t{he
inadequacy of the Report, because by the time she took office, the investigation

into the Vrede Dairy Project was already at an advanced stage.

g7 Once more, this defence is disingenuous and unsustainable.

07.1 First, this justification cannot save the lawfulness of the Report. The
Report must be assessed against an objective standard of lawfulness
and rationality, irespective of who occupied the office of Public Protector

or was primarily responsible for its production.

g7.2 Second, factually, the statement lacks credibility. There was a nearly
eighteen-month period between Adv Mkhwebane's assumption of office
(in October 2016) and the publication of the final Report (in February

20']8).106 That is a substantial amount of time within which to conduct

further investigation.

97.3 Indeed, on the Public Protector's own version, she is now in the process

of a re-investigation of the involvement of political actors at Parliament’s

-

19 gy pplementary founding affidavit Vol 5 p432 para 48.2.
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request, which is at “an advanced stage” only four months after she

undertook to perform it.""

97.4 Third, as explained above, Adv Mkhwebane altered the Provisional
Report in fundamental ways. Clearly her work on the Project was not

complete.

GROUNDS OF REVIEW

98 Having identified, factually, the irregularities and flaws in the Public Protector's
investigation and Report, and the unsustainability of her defences, it remains

for us to explain how each of these irregularities constitutes a ground of review.

99 As we submit below, the Report is unlawful, irrational, unconstitutional and

invalid,

Standard of review

100 In addition to the requirements of section 182 of the Constitution and sections 6
and 7 of the Public Protector Act, our courts have repeatedly held that the

Public Protector's powers are fettered by administrative law prescripts.

101 Until recently, the remedial action in the Public Protector’s report was held to
constitute administrative action.'%® However, in Minister of Home Affairs, which

was decided after the launch of these proceedings, the SCA held that it does

197 answering affidavit Vol 8 p734 paragraph 64.

108 geq, for example, Absa Bank Limited and Others v Public Protector and Others [2018] 2 All SA 1 (GP)
(“‘Absa”) para 52.
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not constitute administrative action.'® We accept that this Court is bound by

the determination of the SCA.

102 However, in the same decision, Plasket AJA noted that—

“It does not matter in this case that the application for the review is based
on the principle of legality rather than on PAJA. No procedural
differences arise and the grounds of review that apply in respect of both
pathways to review derive ultimately from the same source — the
common law — although, in PAJA, those grounds have been
codified.””°

103 Precisely the same is true in this case. Nothing turns on the non-application of
PAJA. In exercising her statutory powers, the Public Protector is constrained by
the principle of legality, which applies to all exercises of public power. The
principle includes “review on grounds of irrationality and on the basis that the
decision-maker did not act in accordance with the empowering statute..."""!

and “a duty not to act arbitrarily, capriciously or with ulterior purpose.”"* Al

public power can also be chalilenged on the grounds that it breaches the

Constitution'"® and on the grounds that the decision-maker failed to take into

account relevant considerations.!'

104 Each of CASAC's grounds of review is accordingly cognizable under the

principle of legality.

1% para 37.

110 para 38.

1 national Director of Public Prosecutions v Freedom Under Law 20114 (4) SA 298 (SCA) al paras 28-29,
2 Eree Market Foundation v Minister of Labour 2016 (4) SA 496 (GP) para 81.

3 SARFU at paras 132 and 148.

14 pamocratic Alliance v President of the Republic of South Afica 2013 (1) SA 248 (CC) (“Democratic
Alliance”) at paras 39-40.
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The Report is unlawful and unconstitutional

105 It is beyond guestion that the Report is unlawful and unconstitutional. The
Public Protector effectively admitted as much when she filed a notice to abide

in response to CASAC's application.

106 In particular, the Public Protector has failed to comply with section 6 of the

Public Protector Act and section 182 of the Constitution in that:

106.1 her failure properly to investigate the complaints of 12 September 2013
and 28 March 2014, including her failure to use her statutory powers, oF
to adopt the stance of a proactive investigator, contravened section
6(4)(a) and 6(5) of the Public Protector Act and section 182(1)(a) and (b)

of the Constitution;

106.2 her failure to investigate the complaint of 10 May 2016 at all contravened
section 6(4)(a) and 6(5) of the Public Protector Act and section 182(1)(a)

and (b) of the Constitution; and

106.3 her proposed remedial action, which envisages that implicated senior
officials act as the arbiters of disciplinary proceedings and procurement
training, contravened section 6(4) of the Public Protector Act and section
182(1)(c) of the Constitution, in that it failed to devise a remedy that was

appropriate, proper, fitting, suitable or effective.

The Report is irrational

107 Rationality concerns the relationship between the exercise of a power and the

purp%se for which the power was granted. As the Constitutional Court in
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Pharmaceutical Manufacturers explained, “[dJecisions must be rationally related
to the purpose for which the power was given, otherwise they are in effect

arbitrary and inconsistent with this requirement. 18

Accordingly, the starting point is to determine what the purposes in question are
_ of the Public Protector's powers and functions generally, and her powers to
investigate and take remedial action specifically. Understanding this enables
an assessment of the extent to which the impugned Report was truly directed

towards a proper purpose.

108.1 The purpose of the Public Protector’s office is, in general terms, “fo
ensure that there is an effective public service which maintains a high
standard of professional ethics, and that government officials carry out

their tasks effectively, fairly and without corruption or prejudice.”®

108.2 The purpose of her specific power to investigate and report is to discover
and expose evidence of corruption and prejudice, with a view to

maintaining an effective public service and good governance.

108.3 The purpose of her power to devise and implement remedial action is to
remedy instances of corruption and prejudice, to ensure that those
responsible are held accountable, and that those affected obtain

appropriate relief, and prevent re-occurrence of the same conduct.

15 pparmaceutical Manufacturers Association of South Africa and others v President of the Republic of South
Africa and others 2000 (2) SA 674 (CC) at para 85

18 SABC para 26.
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Importantly, the failure to have regard to relevant facts and considerations can
also result in the irrationality of a decision. In Democratic Alliance v President of
South Africa, the Constitutional Court devised a three-part test to determine

when the ignoring of facts or considerations leads to irrationality:'"

109.1 whether the factors ignored are relevant;

109.2 whether the failure to consider the material concerned is rationally

related to the purpose for which the power was conferred; and

109.3 whether ignoring relevant facts is of a kind that colours the entire process

with irrationality and thus renders the final decision irrational.

Lastly, the SCA has explained that, “in order fo be rational, the decision must

be ‘based on accurate findings of fact and a correct application of the law”.!"®

In this case, it is clear that the Report is not rationally related to the information
that was before the Public Protector, or to the purpose of her power to
investigate and report, that relevant considerations were ignored that coloured
the entire process with irrationality, and that there has been no “correct

application of the law”.

The failure propetly to investigate the complaints of 12 September 2013, 28

March 2014 was plainly irrational, in that:

17 pemocratic Afliance para 39. See also Scalabrini Centre, Cape Town and Others v Minister of Home Affairs
2018 (4) SA 125 (SCA) para 51.

118 opairman of the State Tender Board v Digital Voice Processing (Ply) Ltd 2012 (2) SA 16 (SCA) at para 40.
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112.1 it was not rationally related to the purpose of the Public Protector or her

specific powers fo investigate and report; and

112.2 it was not rationally related to the information before her, which provided

at least prima facie evidence of corrupt activity.

113 The failure to have regard at all to the complaint of 10 May 20186, or to have

114

regard to the information in the public domain of evidence implicating high-

ranking public officials and the Gupta family in corruption was irrational in that:

113.1 the facts ignored related directly to the serious allegations of corruption

and malfeasance in the Project, and were patently relevant;

113.2 the failure to consider the material was not related to the purpose for

which the Public Protector’s powers are conferred; and

113.3 ignoring the material self-evidently coloured the entire process with

irrationality.

Similarly, the failure to devise an appropriate, proper, fitting, suitable or

effective remedy was irrational, in that:

114.1 it was not rationally related to the purpose of the Public Protector or her

specific power to devise remedial action;

114.2 it was not rationally related to the information before her, which indicated
that Mr Magashule and Mr Thabethe were implicated in the

maladministration she had identified; and
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114.3 the Public Protector's belief that she was not empowered to take
remedial action referring the matter to another organ of state for further

investigation betrayed a profound mistake of law.

The Report is marred by bad faith and ulterior purposes

115 It is a long-standing principle of our law that it is impermissible to use a power

conferred for one purpose in order to achieve another purpose:

'For to profess to make use of a power which has been given by statute
for one purpose only, while in fact using it for a different purpose, is to
act in fraudem legis, construing that term in the more restricted manner
adopted by the majority of this Court in the case of Dadoo Lfd v
Krugersdorp Municipal Council... Such a use is a mere simulatio or
pretext.... And | should add that, of course, if the person exercising the
power avowedly uses it for some purpose other than that for which
alone it has been given, he acts simply confra legem: where, however,
he professes to use it for its legitimate purpose, while in fact using it for
another, he acts in fraudem legis...”'"

116 The Court added that “In present-day jurisprudence acting with an ulterior
motive or purpose is subsumed under the principle of legality.”'® This was

recently confirmed by the Supreme Court of Appeal.'

117 Bad faith refers to "the conscious or knowing use of power for ends that are
prohibited by law”.'?? Its essence, in the administrative law context, it is the

fraudulent or malicious exercise of power.

"9 van Eck NO and Van Rensburg NO v Etna Stores 1947 (2) SA 984 (A), quoted in Gauteng Gambling Board v
MEC for Economic Dev, Gauteng 2013 (5) SA 24 (SCA) at para 46.

120 Gauteng Gambling Board at para 47.

2! Scalabrini para 60.

122 Hoexter Administrative Law in South Africa 2ed (2012) at 310.
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118 Thus, in Adam’s Stores, 123 \uhere a town board “deliberately ignored” a valid

119

120

121

122

objection, condoned fatal irregularities, and, in its answer to the applicant’s
objections furnished a reply which was “no answer at all but a mere evasion of
the question”, Carlisle AJP found that he was “not able to escape the

conclusion that the Board’s conduct was mala fides”.'**

SARFU firmly establishes bad faith as a ground subsumed under the
constitutional principle of legality. As the Constitutional Court held, “the
exercise of the powers is also clearly constrained by the principle of legality
and, as is implicit in the Constitution, the President must act in good faith and
must not misconstrue the powers.”?
CASAC has demonstrated various respects in which the only possible

inference is that the Public Protector acted both in bad faith and for an improper

purpose.

She did not use her powers to discover and expose evidence of corruption and
prejudice, with a view to maintaining an effective public service and good
governance. On the contrary, she has used those powers in a deliberate effort
to protect senior state officials from being held accountable for their flagrantly

uniawful conduct.

The Public Protector has been granted the opportunity to answer those

allegations and has failed to do so adequately. She has either failed to respond

128 5 dam's Stores (Ply) Ltd v Charlestown Town Board 1861 (2) SA 508 (N) (*Adam’s Stores”).
124 Adam’s Stores at 517B-C.
125 SARFU para 148.
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to them at all, or has been evasive in the extreme. The only possible inference

is that she has acted for the improper purpose alleged, and in bad faith.

RELIEF
Declaratory relief

123 CASAC submits that this is an appropriate case for declaratory relief.

124 Simply put, the Public Protector misunderstands her proper role and function,
her investigative powers and duties, and the appropriate remedial action she
may take. Any declaratory relief granted by this Court will be binding on the
Public Protector and will provide future guidance to her and her successors,

and to the general public.

125 CASAC accordingly seeks a declaratory order to the effect that the Public

Protector has acted in breach of her statutory and constitutional duties.

Review relief

126 It is now frite that a Report of the Public Protector is legally binding and of full

force and effect until it has been reviewed and set aside.?®

127 Section 172 of the Constitution provides the starting point. In terms of

section 172(1)(a), as a matter of constitutional principle, an invalid decision

must be declared invalid.'?

= EFF paras 73-75.
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128 Following a declaration of invalidity, this Couit has the power to order a just and

129

130

131

equitable remedy under section 172(1)b). As a default position, the just and
equitable relief must be aimed at correcting or reversing the consequences of

the invalid exercise of public power:

“ ogic, general principle, the Constitution, and the binding authority
of this Court all point to a default position that requires the
consequences of invalidity to be corrected or reversed where they

v

can no longer be prevented. It is an approach that accords with the
rule of Jaw and principle of legality.”'?®

This is the corrective principle: having found that an exercise of public power is
constitutionally invalid, a court must grant appropriate relief that is corrective of

the consequences of unlawfulness.

Here, we submit that the corrective principle demands simply that the Report be
declared invalid and reviewed and set aside, without more. While CASAC
initially sought the referral of the matter back to the Public Protector for further
investigation of the involvement of government officials, it abandoned that pait
of its relief in its amended notice of motion, when it discovered that the Public

Protector had acted in bad faith.

No purpose — except an improper one — would be served by referring the

matter to the Public Protector for re-investigation.

127

128

Bengwenyama Minerals (Pty) Limited v Genorah Resources (Pty) Limited 2011 (4) SA 113 (CC) at para
84.

Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Execulive Officer of the South
African Social Security Agency and Olhers (No 2) 2014 (6) BCLR 641 (CC) para 30.
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COSTS

132 Lastly, CASAC seeks a punitive and personal costs against the Public

Protector.

133 As a starting point, the Public Protector bears an obligation of accountability.

This includes the duty to account where she has fallen short:

[GJovernment officials have a duty not only to discharge their
functions, but also to account for when they have not. A court
should be able to rely on the submissions of organs of state.
Otherwise our very constitutional order would be undermined.'*®

134 She is also required to protect the integrity of the courts. Section 165(4) of the

Constitution affirms the nature and importance of this obligation:

“Organs of state, through legislative and other measures, must assist

and protect the courts to ensure the independence, impartiality,
dignity, accessibility, and effectiveness of the courts”.'*®

135 Thus, in litigation specifically, the Public Protector bears special duties. And,
where the legality of her actions is at stake, she must “neither be coy nor play
fast and loose with the truth."'®' Rather, she is duty-bound to take the court in
her confidence, and “fully explain the facts so that an informed decision can be

taken in the interests of the public and good governance.”*?

136 Therefore, it is impermissible for the Public Protector to seek refuge behind

procedural ambiguities. On the contrary, the Constitutional Court has held that:

129 7, and Others v e Thekwini Municipality and Others 2014 (4) SA 590 (CC) para 71 (per Van der Westhuizen
J).

130 gaction 165(4) of the Constitution.

131 1ealil N.O. and Others v Mangaung Metropolitan Municipality and Others 2014 (5) SA 123 para 30.
132
fd.
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“Government is not an indigent or bewildered litigant, adrift on a sea
of litigious uncertainty, to whom the Courts must extend a procedure-
circumventing lifeline. It is the Constitution's primary agent. It must
do right, and it must do it properly.”*®

437 Where public officials fail in these duties, and act in bad faith, negligently or

unreasonably, they become liable for personal costs orders.

138 The general test for the impaosition of personal liability for costs is articulated by

Innes CJ: “fthe] conduct in connection with the litigation in question must have

been mala fide,_negligent or unreasonable”.***

139 In Gauteng Gambling Board, the Supreme Court of Appeal held that courts
would consider holding public officials personally liable for costs where they
sacted in flagrant disregard of constitutional norms”, in a “high-handed manner’

and “played the victim" in the litigation."®

140 The Constitutional Court affirmed this approach in its judgment in Black

Sash.1% After setting out the common-law rules regarding costs orders against

public officials, the Court held:"*’

“These rules are now buttressed by the Constitution. Accountability
and responsivensess are founding values of our democracy. All
organs of state must provide effective and accountable government.
... Cabinet members are responsible for the powers and functions
of the executive assigned to them by the President and they must

-

138 \1EC for Health, Eastem Cape & Anotherv Kirland Investments (Ply) Ltd 2014 (3) SA 481 (CC) para 82.
134 vermaak’s Executor v Vermaak's Heirs 1908 TS 679, 691 (emphasis added).

135 Gauteng Gambling Board and Another v MEC for Economic Development, Gauteng Provincial Govermment
[2013] ZASCA 67; 2013 (5) SA 24 (SCA); [2013] 3 All SA 370 (SCA) ("Gauteng Gambling Board") para 54.

16 piack Sash Trust v Minister of Social Development and Others (Freedom Under Law NPC Intervening) 2017
(9) BCLR 1089 (CC) (‘Black Sash 2.

97 Black Sash 2 at paras 7-9.
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act in accordance with the Constitution. All constitutional obligations
must be performed diligently and without delay.

The question of what would constitute improper conduct can be
answered with reference fo two linked issues: institutional
competence and constitutional obligations. From an institutional
perspective, public officials occupying certain positions would be
expected to act in a certain manner because of their expertise and
dedication to that position. Where specific constitutional and
statutory obligations exist the proper foundation for personal costs
orders may lie in the vindication of the Constitution, but in most

cases there will be an overlap.

Within that constitutional context the tests of bad faith and gross
negligence in_connection with the litigation, applied on a case by
case basis, remain well founded. These tests are also applicable
when a public official’s conduct of his or her duties, or the conduct of
litigation, may_give rise fo a costs order.” [footnotes omitted;
emphasis added]

141 This confirmed the trite principle that bad faith and gross negligence constitute

grounds for personal costs orders.

142 Personal costs are also justified when a public official fails to take the Court into

her confidence by declining to disclose pertinent information.

1421 In a recent decision by the KwaZulu-Natal High Court, personal costs
orders were made against certain officials on the basis that there had
been an “on-going refusal fo explain, account, accept responsibility, and
recognise that but for the flegal processes] their decision would have

resulted in a calamity of intolerable proportions”.'*

142.2 The High Court judgment affirms:

“when determining liability for costs, the fact of the non-disclosure
alone counts. It must be measured against the constitutional
obligation of all persons performing public services to be

1% \westwood Insurance Brokers (Pty) Ltd v eThekwini Municipality and Others [2017) ZAKZDHC 15
("Westwood") at para 90.
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accountable and transparent. Disclosure is also important for
individuals to avoid or mitigate their liability for costs”.'*®

While the Public Protector complains that she should not bear personal costs
because it inhibits her work,"® we submit that the opposite is true. Such an
order would vindicate the Constitution, deter further violations of constitutional
rights and “would probably serve as a patrticularly potent inducement to

administrative officials to do their jobs honestly and properly”.'*"

In other words, where appropriate, personal costs orders play an important role
in disciplining public officials and preventing them from relying on state coffers
where they have acted in flagrant disregard of constitutional norms. It ensures
that taxpayers should not be saddled with “the bill for the actions of wayward
officials”.'*

CASAC has demonstrated that Adv Mkhwebane acted in bad faith and for an
improper purpose and sought to protect high-ranking officials with a watered-
down Report. She has been given multiple opportunities to explain the

alterations to the Provisional Report, and she has failed to provide an adequate

explanation.

In this litigation specifically, the Public Protector has been less than candid with

the Court.

'3 Wastwood para 88.

0 Answering affidavit Vol 8 p733 para 62

1 Goetzee v National Commissioner of Police and Others 2011 (2) SA 227 (GNP) para 88,
192 gee, for example, State Capture at para 188, and Gauteng Gambling Board para 54.
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146.1 CASAC called into question, when it discovered the Provisional Report in
the Rule 53 Record, the Public Protector's decision to abide by this
Court's judgment, suggesting that she may have done so in an effort to
avoid having to answer, on oath, important questions that go to her

integrity and competence.

146.2 Her response was wholly inadequate. Glossing over this fact towards the
end of her answering affidavit,"*® she claimed that she initially abided out
of a fear of being mulcted with personal costs, but decided to oppose

after receiving the supplementary founding affidavit.

146.3 The explanation is self-evidently inadequate. No personal costs order
was sought against her in the founding papers. The original relief sought
simply to review and set aside her report on the basis that it was untawful

and irrational. That was the relief that she did not oppose.

147 As CASAC has explained, she has also been less than candid with the Portfolio

Committee to which she is directly accountable:

147 1 she at no stage informed the Committee that she had altered the findings

and remedial action in Adv Madonsela’s Provisional Report;"**

147.2 she also failed to inform the Portfolic Committee of the true nature of the

findings against Mr Magashule, which arose from the National Treasury

Report.'*

3 Answering affidavit Vol 8 p734 para 123.
44 Supplementary founding affidavit Vol 5 p432 para 38.
145 Replying affidavit Vol 13 p1172 para 43.
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Simply put, taxpayers should not bear the burden of the Public Protector’s

conduct in the preparation of the Report or in litigating this matter.

The Public Protector claims that a personal costs order is incompetent because

she has not been joined in her personal capacity.

But joinder of Adv Mkhwebane in her personal capacity is not necessary. Adv
Mkhwebane was not personally cited in Absa, where personal costs were
awarded against her. Nor was President Jacob Zuma personally cited in State

Capture, where personal costs were awarded against him.

Joinder of public officials in their personal capacity has been required only
where the public official has not been joined to the proceedings at all (even in
an official capacity), or where the relevant public official has not herself had an

opportunity to respond, on affidavit, to the claim for personal costs.'*®

Neither consideration applies here. Adv Mkhwebane has had every opportunity
to explain her conduct. She is the deponent to the answering affidavit in which

the personal costs order is resisted. There is no prejudice arising from her not

having been personally joined.

However, to the extent that the Court considers it necessary that the Public
Protector be joined in her personal capacity, CASAC asks, in the alternative,

that the Court grants an order reserving costs, and directing that the Public

46 See for example, MEC for Health, Gauteng v Lushaba 2017 (1) SA 106 (CC), paras 17 and 19 and
Miengana v Minister of Agriculture, Forestry and Fisheries 2018 JDR 0605 (GP), para 44.
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Protector, within two weeks of the Court's judgment, to file an affidavit showing

cause why:

153.1 she should not be joined in her personal capacity; and

153.2 she should not pay the costs of the application from her own pocke’c.147

CONCLUSION

154 In light of the foregoing, we submit that CASAC is entitled to the relief sought in
its amended notice of motion,
MICHELLE LE ROUX

MICHAEL MBIKIWA

Counsel for the Applicant

Chambers, Johannesburg

6 August 2018

7 This was ordered in Black Sash Trust v Minister of Sacial Development and Others (Freedom Under Law
NPC Intervening) 2017 (3) SA 335 (CC), where the Minister of Social Development had not been joined
personally and had not been the deponent to the affidavit.
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